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I. OPENING SPEECH AND ADDRESSES 
 

 

 

 

 

 

 

 

 

 



 
              Opening speech by  

     Mrs. Liljana INGILIZOVA-RISTOVA,  
     PRESIDENT OF THE CONSTITUTIONAL COURT OF  
                      THE REPUBLIC OF MACEDONIA 

 
 
 
 
Your Excellency, President of the Republic of Macedonia, 
Dear President of the Parliament of the Republic of Macedonia, 
Dear Prime Minister of the Republic of Macedonia, 
Dear First President of the Republic of Macedonia, 
Dear President of the Supreme Court of the Republic of Macedonia, 
Dear ministers, 
Colleagues, 
Ladies and Gentlemen: 
 
 
I have the honour on behalf of the Constitutional Court of the 

Republic of Macedonia to address this 1st International Conference on the 
occasion of the 40th Anniversary of the Constitutional Court of the Republic 
of Macedonia titled: "Constitutional Protection: Current States of Affairs 
and Perspectives" that was organised with the financial support of the 
European Commission for Democracy through Law (the Venice 
Commission) of the Council of Europe, which is represented here today by 
its Secretary Mr. Gianni Buquicchio. 

I would like to express the enormous pleasure that this Conference 
in Skopje is attended by presidents, vice-presidents or judges of the 
constitutional courts from: the Republic of Albania, Andorra, Republic of 
Azerbaijan, Belgium, Bosnia and Herzegovina, Republic of Bulgaria, 
Federal Republic of Germany, Republic of Estonia, Republic of Lithuania, 
Luxemburg, Republic of Poland, Romania, the Russian Federation, Serbia 
and Montenegro, Slovakia, Turkey, Ukraine, Hungary, France, Republic of 
Croatia and the Czech Republic. 

We also have present here the official representative and national 
judge from the Republic of Macedonia at the European Court for Human 
Rights in Strasbourg, Ms. Margarita Tsatsa Nikolovska, the President of the 
European Conference of Constitutional Courts and the President of the 
Constitutional Court of Cyprus, Mr. Christos Artemides. 

Apologising for the absence due to objective reasons and previous 
engagements the Constitutional Court of the Republic of Macedonia has 
received messages with wishes for success in the work of the Conference 



and for cooperation with our court by the Constitutional Courts of Austria, 
Ireland, Latvia, Italy, Portugal and Spain, the judge of the Supreme Court 
of the United States, Ms. Sandra Day O'Connor and the President of the 
Supreme Court of Canada, Ms. Beverley Mac Lain. 

 
Ladies and Gentlemen, 
 
The Constitutional Court of the Republic of Macedonia has been 

functioning for 40 years. The first Constitutional Court as an independent 
institution that controls the constitutionality of laws was included in the 
Constitution of the country in 1963. However due to the well known 
situation after the catastrophic earthquake in Skopje in July 1963 it began 
functioning in February 1964. With almost identical form, this institution 
was also included in the 1974 Constitution. When the Republic of 
Macedonia became an independent and sovereign country, the Constitution 
of the Republic of Macedonia was adopted in November 1991 and the 
Constitutional Court and its competences were defined in its IV chapter. 

As a result of this development, the Republic of Macedonia has had 
many decades of experience in the development of the constitutional 
judiciary which is not the case with most of the countries in Central and 
Eastern Europe. The model of the constitutional judiciary in Macedonia 
follows the theory and practice of the Kelzen's model of a Constitutional 
Court. 

The 1991 Constitution of the Republic of Macedonia constitutes the 
Constitutional Court with features of the contemporary centralised 
constitutional judiciary as the cornerstone and bearer of a vital 
constitutional - judicial competence. It is the guardian of constitutionality 
and legality and it has a monopolistic right in implementing this highly 
important function for securing the principle of the rule of law and building 
of a legal state. 

The fundamental values of the constitutional order of the Republic 
of Macedonia are: 

- the fundamental human and civil rights and freedoms known to 
the international law and regulated in the Constitution; 
- freedom in expressing one's nationality; 
- rule of law; 
- division of the state authorities to legislative, executive and 
judicial; 
- political pluralism and free direct and democratic elections; 
- legal protection of property; 
- free market and entrepreneurship; 
- humanism, social justice and solidarity; 
- local self-government; 
- regulating and humanisation of the space and protection and 

    advancing of the environment and nature; and 



- respect of the generally accepted norms of the international law. 
 

Viewed through the prism of the relations of various authorities 
within the state government, (legislative, executive and judicial) the 
Constitutional Court based on its constitutional position does not belong to 
the state government organisation. 

The Constitutional Court is a body of the Republic, which protects 
constitutionality and legality. In achieving its constitutional role, it sets off 
from securing and protecting the unity of the hierarchical normative order, 
which spreads over the overall content of the Constitution. Implementing 
the sui generis protection of the constitutional order through the constitu-
tional judicial practice it influences significantly the securing of the funda-
mental value of the constitutional order, the rule of law, constitutionality 
and legality, respect and protection of human rights and freedoms, 
guaranteed by the Constitution. 

The Court so far has ruled on many laws and other regulations 
fixing the shortfall in these acts or confirming its constitutionality, i.e. 
legality. 

In compliance with the Rules of Procedures, anybody without a 
requirement to prove its legal interest could initiate proceedings for 
assessing the constitutionality of a law and the constitutionality and legality 
of a regulation and other general act. Hence, the abstract control of 
constitutionality of laws, i.e. constitutionality and legality of other 
regulations and general acts is predominant in the work of the 
Constitutional Court. Through a traditional form of actio popularis, this 
control becomes an issue of public interest event though these initiatives 
most often contain real individual interest of citizens and other subjects. 
Thus, the abstract control represents a means to achieve indirect protection 
of human freedoms and rights. 

From the aspect of locus standi the broad possibility for actio 
popularis has contributed in most of the cases the citizens to be the 
initiators before the Court. The structure of the cases has shown that 2/3 of 
the submitted initiatives annually, out of the total of submitted initiatives 
(250-380 annually) are submitted by the citizens. Frequent initiators are 
legal entities and other organisations and communities but there are also 
many initiatives by the Government and other public bodies, as well as by 
the local self-government units. So far, there have not been any cases of 
initiatives by courts for constitutional-judicial control (through a previous 
questioning of the constitutionality) as well as no cases of initiatives 
coming from the Ombudsman office for assessing the constitutionality to 
the benefit of the protection of human rights and freedoms. 

In several cases, the Constitutional Court has initiated on its own 
proceedings for assessing constitutionality or legality. 

In almost one half of the submitted initiative the Court has 
penetrated in the essence of the issue, deciding in meritum. Still there is a 



significant number of solutions for refusing the submitted initiatives and 
requests due to absence of the proceedings' suppositions for passing 
decisions. In cases when the court decides in meritum the acts are usually 
repealed, and smaller portion annulled. It has also adopted decisions in 
which the Court assesses whether the disputed acts are in compliance with 
the Constitution i.e. the laws. 

The abstract constitutional-judicial control covers a broad range of 
issues from different areas of the social life, the field of finances and 
citizens' public taxes, local self-government, working relations, healthcare 
and pension and disability insurance, education, laws and other acts in the 
area of defence and security, penal legislation, all types of case laws, based 
on which the courts act, etc. in a significant number of decisions form these 
areas of Court's operating with its decisions it has contributed to the 
creation and sustenance of legal suppositions for achieving the 
constitutional guarantee for equality of citizens before the Constitution and 
laws respecting the prohibition for discrimination on any grounds.  

The Constitutional Court's decisions result from the established 
violations of the Constitution, the international agreements ratified by law 
and laws, as a result of which they have an intervening character. They are 
final and executive and they should be respected and executed.  

In the current practice, so far the problems concerning the 
implementation of the Court decisions are exceptions that must never be 
underestimated. 

The Constitutional Court of the Republic of Macedonia is respected 
for its professionalism and independence when ruling, illustrated with the 
number of annulled provisions of laws, regulations and other general acts. 
Maybe the increased number of implementation of initiatives in the first 
five months of this year confirm this fact as well as the latest surveys of the 
American Bar association (ABA) in the publication "Index of Judicial 
Reforms". 

The Constitutional Court of the Republic of Macedonia is strictly 
dependent on the 1991 Constitution of the Republic of Macedonia and the 
18 adopted constitutional amendments as the top legal acts in the 
constitutional order of the state. The Constitutional Court of the Republic of 
Macedonia fully follows the principle of the rule of law. In order to ensure 
independence of the Constitutional Court it is important that the 
Constitution has established that the judges' mandate will be 9 years 
without the right to be re-elected and the mandate does not coincide with 
the mandate of the parliament; the judge's position does not allow 
membership in any political party; the Constitutional Court decides when 
the function of the judge ends and under which circumstances regulated 
only by the Constitution; and especially because according to the 
Constitution two judges of the Constitutional Court are proposed by the 
President of the Republic and two by the Republic's Judicial Council. The 
Constitutional Court of the Republic of Macedonia according to the 



Constitution consists of 9 judges, the 9th has not been elected yet, so the 
Parliament of the Republic of Macedonia acting upon the proposal by the 
Republic's Judicial Council should exercise its constitutional-election 
competence as soon as possible and to elect this a judge. It is a very 
important for the Constitutional Court to act in its full composition in order 
to secure greater efficiency in its work, which is justifiably expected by the 
citizens of our country. 

Also the 2001 Amendment XV is very important since it states that 
three of the total number of 9 judges are elected by the Parliament with 
majority votes of the total number of MPs as well as majority votes of the 
total number of MPs that belong to the communities that do not represent 
the majority in the Republic of Macedonia. The President of the 
Constitutional Court of the Republic of Macedonia in compliance with the 
Court's Rules of Procedures is elected from among the constitutional judges 
with 2/3 of majority of the votes of the total number of judges that compose 
the Court, with secret voting. The president's mandate is three years, 
without a possibility to be re-elected. 

In compliance with Article 110 from the Constitution of the 
Republic of Macedonia the Constitutional Court protects the human and 
civil rights and freedoms concerning the freedom of believe, conscience, 
thought and public expression of thoughts, political associating and acting 
and banning citizens discrimination based on gender, race, religion, 
nationality, social and political inclination.  

The restrictive competences of the Court in protecting the human 
rights and freedoms is obvious having in mind the fundamental human and 
civil rights and freedoms guaranteed in the II chapter of the Constitution, 
the civil and political as well as the social and cultural. In perspective the 
Constitutional Court of the Republic of Macedonia, with some amendment 
intervention in the Constitution could acquire greater competences in regard 
to the protection of some other rights apart from the fundamental rights and 
freedoms guaranteed by the Constitution. 

The Court's transparency in the line of its activities is secured by 
informing the public via the media about its work, by the presence of the 
parties during the proceedings as well as other natural persons and legal 
entities and representatives of the media at the sessions of the court and 
through press releases to the media about the Court's ruling on important 
issues. 

Informing of the public through the media about the Court activities 
is done continuously – after every court session, comprehensively for every 
discussed topic, - what decision has been adopted and what are the reasons 
for the ruling. At the web site of the Court one can regularly find the 
agenda for every scheduled meeting as well as the other activities and 
cooperation with other constitutional courts. The state institutions, social 
organisations and associations as well as citizens have access to the court 
practice (both in Macedonian and English), all the rulings and decisions 



since November 1991 until the last ruling and decision in 2004 at this web 
site in original. It has been assessed that apart from the publishing of the 
decisions of the Constitutional Court in the Official Gazette the court 
practice and adopted decisions could help the institutions in their work as 
well the citizens in achieving their rights and obligations.  

Viewed in perspective the efforts of the Constitutional Court of the 
Republic of Macedonia, taking into consideration the importance of its 
transparency in doing its job and especially when adopting decisions, will 
be directed towards the modernisation and increase of the capacity of the IT 
technology at the Court.The position of the judges of the Constitutional 
Court of the Republic of Macedonia is that the Constitution is open for 
cooperation with the constitutional courts of other countries on issues 
related to the protection and enhancement of human and civil rights and 
freedoms as well as enhancing of the constitutional-judicial practice. 

After the Republic of Macedonia had become a full-fledged member 
of the Council of Europe, the Court appointed a contact officer with the Sub 
- commission on Constitutional Judiciary within the Venice Commission. 
Hence cooperation has been established, the judicial case law of 48 courts 
with constitutional judicial jurisdiction is available to us, including the 
European Court of Human Rights in Strasbourg, the European Court for 
Justice in Luxemburg and the most important decisions of the 
Constitutional Court of the Republic of Macedonia are published every 
three months in the Bulletin of the constitutional case law by this Sub-
commission.  

The Constitutional Court has become a full-fledged member of the 
Conference of European Constitutional Courts in May 1999. Within the 
framework of this Conference, the Court has participated as equal in the 
discussion on issues that refer to constitutional judiciary and constitutional 
jurisprudence at a European level. 

 
Ladies and Gentlemen, 
 
 
Today we have a good opportunity during the morning session and 

the afternoon plenary session having in mind the prepared reports and the 
discussion on this Conference topic, to exchange experiences, legal views 
and information from the constitutional-judiciary practice of the European 
Court of Human Rights.  

I believe that the Constitutional Court of the Republic of Macedonia 
could benefit from all the information, experiences, views in exercising its 
competences for the further development of the constitutional – judiciary 
thought and practice, functioning of the legal state and the rule of law in 
order to give its contribution for the Republic of Macedonia to get closer to 
the modern European states. 

 



 
3 June 2004, Skopje 
             Adress by Mr. Gianni BUQUICCHIO,  

SECRETARY OF THE VENICE COMMISSION,    
    COUNCIL OF EUROPE 

 
 
 
 
Message: 
 
The Constitutional Court is the most important factor in the 

establishment and the harmonious functioning of a true democracy because 
it provides respect of the spirit and content of the Constitution that 
establishes the rules of the game of the democratic pluralistic life, the rule 
of law and protection of human rights. 

Convinced in its essential role the Venice Commission, known for 
its independent opinion on the constitutions and laws' drafts, ever since its 
foundation has been protecting, supporting and enhancing the constitutional 
justice in order to be strong and respectable. 

 
 

* 
* * 

 
 
Dear President of the Republic of Macedonia, 
Dear President of the Constitutional Court, 
Ladies and Gentlemen: 
 
 
Anniversaries provide an excellent opportunity for a summary of the 

past achievements and for establishing the main directions that we would 
like to achieve in the future. To gather in order to mark the anniversary of a 
Constitutional Court means to get united celebrating true democracy, rule 
of law over voluntarism, an idea of human rights protection. In that regard, 
isn't the Constitutional Court the most important factor in the establishment 
and peaceful and harmonious functioning of a democratic state? 

The Venice Commission, just as we all are, is convinced in that. 
Many of its activities are inspired from the trust in the important role that 
the Constitutional Court has played concerning democracy, democratic 
stability, rule of law and human rights protection. 

Democracy does not consist solely of the fundamental charters, 
constitutions and laws. 



It is a fact that the constitution, apart from establishing the structure 
of certain authorities and public institutions it also defines their functions. 
Hence, it has also established as a fundamental legal norm, which means 
higher than any other norm, the principles that should be the bases for 
exercising the fundamental rights and for offering the necessary structures 
for the purpose of creating a legal state and pluralistic democracy. 

Hence, it is the ideal that the Venice Commission follows when it 
provides support (and offers its experience to its independent members) in 
drafting constitutions and laws, establishing institutions, studying sensitive 
issues that both the old and the new democracies face. 

However, the experience has shown that a system or human rights 
protection should not be evident only in documents because their reality 
depends on the practice. 

According to this, democracy is a product of the work of the 
Constitutional Court, which should be the link between the principles and 
the everyday reality providing respect of the spirit and the content of the 
constitutional text, which will turn the philosophical principles into tangible 
reality which decision will mean balance between the opposed interests. 

It will act as the lantern that calms down the storm showing the 
edges and especially the one that shows the way when it is too dark to see 
anything else. 

How could the Constitutional Court become that kind of a 
cornerstone of a stable and healthy democracy? 

It requires independence, following the example of every other 
individual authority – enhanced and undisputed independence. It requires 
authority just as any other institution, even more since it should be an 
already recognised and respected institution above the political or social 
risks and conflicts. 

In my opinion they are the two fundamental pillars of the 
Constitutional Court, so democracy should also rest on them. The Venice 
Commission is here to provide support for enhancing and protecting the 
capital and essential elements for the existence and vitality of any 
Constitutional Court. I would like to use this Conference, attended by 
representatives of both the executive and the legislative powers to remind 
them of this. 

First the independence. Since the Constitutional Court is of essential 
significance for the life, stability and harmony of democratic life, its status 
should be special. The Court should consist of women and men who would 
be independent due to their status as judges, as well as the irrevocability of 
their functions and their knowledge and impartiality. This refers to 
intellectual sovereignty and material independence. To reach for it, to 
question it or simply to threaten it by inflicting damages it would mean a 
dangerous violation of the democratic stability protected by the Court. 

Then the authority. The authority of the Constitutional Court 
obviously emerges through the definite and executive character of the 



Constitutional Court's decisions. This is the most important aspect of the 
constitutional law and a direct consequence of the legal state. 

The decisions of the Constitutional Court are imposed both on the 
executive and the legislative powers as well as the other institutions of the 
public in general. Those to whom these decisions refer are obligated to 
guarantee them. Only then a real democracy is achieved, it is patiently built, 
decision by decision, here and there on the continent, both in the new and 
old democracies. 

The constitutional jurisprudence, which is published by the Venice 
Commission in a summarised form 3 times a year, would have no 
significance if it is not implemented, applied, recognised and represented. 
To publish it, it means to enhance the familiarity and the exchange, but for 
us it is a way of recognising and enhancing the significance of what is 
created – something that is marked today as the basic element of the 
European constitutional heritage. 

At this continent, the Kelsenien model of constitutional justice has 
been really enrooted. This is a model in which only one court exists as the 
guardian of the Constitution limiting the decision-making only to the 
topmost hierarchical bodies. Ever since the concept of the constitutional 
justice has significantly evolved – it was complemented by the abstract and 
concrete control of the norms, the constitutional disputes between the state 
organs up to the revendications that refer to the individual and fundamental 
rights. Hence, the Constitutional Court became the topmost guardian and 
defender of the national plan of human rights. This development was 
sometimes accompanied by improving the access to the Court so we, here 
and there, have noticed that individual applications have been submitted to 
the Constitutional Court. Those applications are the factor of undisputed 
stability and trust in the newly created constitutional order and the newly 
proclaimed fundamental rights in the democracies that have emerged from 
dictatorships, such as Germany and Spain. The fact that the new 
democracies have decided to walk that path is the biggest and most 
courageous progress because it is not without practical consequences in the 
domain of human rights protection and true democracy. The Venice 
Commission is happy for this development of that positive perspective that 
it supports within the limits of its possibilities. 

At the same time we see that a more pessimistic horizon is created, 
such as the threats to disband the Constitutional Court that could be heard 
here and there. The classical theory for a democratic risk and powerlessness 
of a so-called "government of judges" has been just complemented by new 
criticisms. As if allegedly the very independence of the Constitutional 
Court has become unbearable, as if the important role of the court in the 
interpretation of the legal texts, in the institutional balance and finally in the 
protection of human rights represents a too big obstacle: it seems that the 
increase of the competencies of the Constitutional Court would be a proof 



of the uselessness of its particularity and as a result in fine of its raison 
d'être.  

These threats of disbanding regardless of the legal or political 
reasons mainly show certain disappointment in the inability to rule and 
control this institution and to be forced to accept the legal state that it 
imposes. However a modern democratic state today cannot be even 
imagined without the topmost guarantee of the Constitutional Court. This is 
one of the deep convictions of the Venice Commission that in the past have 
marked and will continue marking its activities in the future. 

Your Constitutional Court, Madame President, celebrates its 40th 
anniversary. Many things happened in the years of its existence. 
Strengthened by that experience it will be able to face the future challenges. 
I truly believe in this. 

 
 
 
 
Thank you for your attention. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
              Address by Judge 
                Margarita TSATSA-NIKOLOVSKA,  

        REPRESENTATIVE OF THE EUROPEAN COURT  
 OF HUMAN RIGHTS 

 
 
 
 
Dear colleagues,  
Honoured guest, 
 
 
 
 
Allow me to express my gratitude to the organiser of this 

Conference for the invitation to the President of the European Court on 
Human Rights (ECHR), Mr. Luzius Wildhaber and to me personally as a 
judge representing the Republic of Macedonia at ECHR. The Court 
President, Mr. Luzius Wildhaber could not attend the conference due to 
previous engagements. Hence, I have the honour in this occasion to 
represent the Court and to pass on his greetings and wishes for a successful 
work. In this occasion, I would like to greet all the participants as well as to 
express my wishes and expectations for a successful work and 
implementation of the conclusions that will result from this Conference. 

I consider this Conference, dedicated to the 40th anniversary of the 
Constitutional Court of the Republic, titled "Constitutional Protection" as 
especially important and current. Primarily because the constitutional 
judiciary is the strongest guarantee and pillar of democracy and the basis 
for a continuing moving forward enhancing the process of exercising and 
protection of human rights and freedoms following the principle of the rule 
of law. 

The Statute of the Council of Europe as you already know refers to 
spiritual and moral values of humanity, to individual freedoms and rights as 
well as the principles of rule of law as the basis of democracy. 

The Convention on Human Rights and Freedoms, as the former 
President of the Court, Mr. Rolf Risdal said was the most efficient legal 
protection instrument that guarantees human rights and freedoms and it is 
implemented through the work of the ECHR. It has promoted innovation in 
the possibility for every individual to complain against the states signatories 
of the Convention, which obligates them to ensure rights and freedoms 
within their jurisdiction, and they failed in doing that in a given situation. 
The right of an individual is not related to nationality. The Convention 
system offers a judicial supervisory mechanism for guaranteeing the rights 



and freedoms and together with its protocols and strengthened by the 
ECHR judicial practice it creates a system of a European public law, which 
brought down to the common nominator represents the European 
Constitution of broader Europe. 

In this occasion I am not going to talk about the ECHR judicial 
practice, however I would only like to point out its significance for the 
functioning of the Court and the constitutional courts that comply with it 
and implement it. I will talk more about it during the working session. 

The cooperation with the constitutional courts of the states, which 
signed the ECHR should be emphasised and it is also both worthwhile and 
unavoidable for every state that fulfils its obligation regulated in Article 1 
from the Convention. Even more since the Convention is "a live 
instrument" and it is interpreted under certain conditions. This principle, 
concept is deeply enrooted in the judicial practice which is especially 
evident in the case - Louzidou vs. Turkey. ECHR is the oldest international 
court in the field of protecting the basic human rights and freedoms and it 
has achieved certain relations and cooperation with other international 
courts such as the European Court of Justice (ECJ), European Free Trade 
Association (EFTA) Court and Inter-American Court of Human Rights. 
President Wildhaber calls this cooperation partnership and the Vice-
President Mr. Jean-Paul Costa accepts the same terminology pointing out 
its judicial territorial authority from Reykjavik to Vladivostok. As an 
example of the cooperation-partnership, I will emphasise that the ECHR 
practice is used by the above-mentioned courts in the field of human rights. 

The place of the Convention in the national legal system most 
certainly plays a certain role in regard to the possibility for its direct 
implementation. On the other hand, the obligation of the state signatory that 
emerges from Article 1 of the Convention to secure the rights and freedoms 
that are envisaged in the Convention within the framework of its 
jurisdiction is of particular significance and unavoidably leads to 
cooperation. Hence, I will repeat myself emphasising the need for such 
cooperation. In this context, the cooperation that also includes monitoring 
of the ECHR judicial practice is also important for the "legal security" and 
the elimination of the possible different treatment of persons that justly 
expect justice. The need of such an approach could also be treated in case 
of undertaking activities for certain necessary changes in the legislation 
(when assessing their constitutionality and the need for securing protection 
of human rights and freedoms which is a competence of the Constitutional 
Court). In regard to the Constitutional Court of the Republic of Macedonia 
this concept could be even more important when we take into consideration 
the possibility for that institution to initiate proceedings for assessing the 
constitutionality (article 14 from the Rules of Procedures). At the very end 
regarding this approach, I would only like to add that the ECHR is not the 
only body in the field of fostering human rights and freedoms. On its own, 
it cannot secure them at all levels of the Council of Europe member 



countries, which finally was not the objective when the Court was 
established. 

It is necessary to for the signatory states to increase their efforts in 
this field. We are undergoing reforms. The Parliamentary Assembly of the 
Council of Europe has agreed that certain changes are required in the 
Convention due to the big number of cases addressing the ECHR. This 
number has increased for 25-30 percent compared to 2000. According to 
me these could be signals that the signatory states have not provided 
mechanisms for protecting the human rights and freedoms at national level 
or that the applicants are not satisfied with the presented mechanisms for 
protection or might be violating certain rights protected with the 
Convention. Thus, it is necessary for each country signatory to establish 
good national filter mechanisms for that kind of protection and by 
practicing constitutional protection I believe that one could expect 
favourable results in that field. This conference could contribute in 
presenting ideas in that direction. I personally believe that the domestic 
filter mechanism in achieving the protection of rights and freedoms is most 
appropriate also because the national bodies are in a more favourable 
situation when assessing the facts of the case and have the possibility to use 
the already adopted decision of the ECHR for certain similar example. We 
are familiar with the rule "Learn on somebody else's mistakes". Macedonia 
with the 400 cases before the Court has an opportunity to do that and it 
should use it because it has the capacity to do that. 

Taking into consideration everything that was presented I hope that 
this Conference will offer a conclusion on the need for future cooperation 
with the ECHR at other similar working meetings at different levels. I am 
ready to unselfishly support and help to the best of my ability. 

 
Thank you once again for you attention 
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It is my pleasure and privilege to welcome you at this august 

gathering, to celebrate the 40th anniversary of the functioning of the 
Constitutional Court of the Republic of Macedonia. The distinguished 
participants will have, I am sure, not only the lavish hospitality of our host 
country, but also the fruitful results of presentations and discussions of a 
carefully prepared programme on the topic “Constitutional protection: 
current state of affairs and perspectives”. 

A wide and crucial subject, that embraces the whole corpus of 
binding provisions, which regulate the behaviour of persons between 
themselves and guarantees also the good administration of the affairs of the 
state by its various organs. The increasing quest for peace requires 
collaboration amongst democratically governed nations for the achievement 
of common goals and ideals, which will unite nations and countries through 
the transcending of language barriers, race, colour, religion or culture. The 
optimum common culture being: rule of good laws and administration of 
justice by independent and impartial Courts. That is how the world will 
unite in brotherhood as Schiller cries in his poem Ode to joy, we just heard 
in music by Beethoven in his legendary 9th Symphony, beautifully sung by 
the chorus before us.  

Socrates and Plato have made the greatest discovery of all time in 
the sphere of human mind. They established the right to one´s individuality. 
The right of everyone to be his or her own-self. And from this, basic right, 
stem all the fundamental rights and freedoms we know, and which are now 
enshrined in written instruments, constitutions and international treaties. 
The right to one´s individuality requires time and space to develop and 
expand, so the need arises for a home for privacy, freedom of thinking and 
freedom of expression, the right to work and to decent means of livelihood, 
and so forth.  

Let me, however, stress that in every right a simultaneous duty is 
also embedded. A duty not to encroach upon the right of our neighbour. I 
would say, humbly, that our societies will be more democratic and fair if, 
every person or state organ respected and protected the rights of others, 
instead of zealously pursuing their own, which is usually the case. This is 
the expected and self-evident sense of behaviour of persons towards each 
other. 



I am very glad indeed to note that the constitution of the 
Macedonian Republic safeguards in explicit and apt language, at least that 
is what I gathered from the English translation, all the fundamental human 
rights and freedoms. 

As chairman of the Circle of Presidents of the Conference of the 
European Constitutional Courts, I welcome you again, and, I am sure, that 
you will have a pleasant but also a fruitful stay in our host country. 
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Dear President of the Constitutional Court, Mrs. Ingilizova, 
Dear judges of the Constitutional Court, 
Dear judges, representatives of the European Court of Human 
Rights, 
Ladies and Gentlemen, 
 
 
It is a great pleasure for me to be able to congratulate to all of you 

the 40th anniversary of the Constitutional Court of the Republic of 
Macedonia and I would like to say that I consider this to be an event of 
historic significance. 

The very fact that representatives of very important judicial and 
state institutions from the country and abroad are here today only confirms 
my assessment. This is an important recognition of the authority of the 
Constitutional Court of the Republic of Macedonia and the fact that our 
country has been developing in a democratic and legal state. 

However, the road to the current general accepting this protection of 
constitutionality and legality of Macedonia and the countries around the 
world was not an easy one. There were fears that the control of 
constitutionality represents a disturbing element in the model of democracy, 
which without its own democratic legitimacy, cannot relate to the principle 
of national sovereignty. On the contrary, in order for a state to be able to 
call itself democratic and legal it is not enough simply to adopt a 
Constitution, but it should also enforce it and establish control over its 
implementation. Only in that way the Constitution bears any meaning and 
becomes a real dam for arbitrary behaviour. By respecting the Constitution 
a legal security, stability of the system is secured and a trust in the state is 
built. 

The past few years have shown that the decision for the 
establishment of the Constitutional Court of the Republic of Macedonia as a 
rather specific body was the right one. There is a broad opinion that this is 
the most efficient system for protecting constitutionality because building 
and sustaining democracy and rule of law is a permanent challenge that 
requires complete dedication and it is not an easy task at all. The 
centralisation of the control of constitutionality in one institution on one 



hand means its specialisation in this area and on the other hand growth of 
legal security due to the unique interpreting of the Constitution and laws. 

Today, celebrating the 40th anniversary of the active functioning of 
the Constitutional Court of the Republic of Macedonia, we should all 
recognise its work and its role in the Macedonian history especially during 
the period after Macedonia’s independence. 

With the adoption of the federal and republics’ constitutions in 
1963, former SFRY was the first socialist country which introduced the 
institution of the Constitutional Court. The motive for the introduction of 
the Constitutional Court in the Republic of Macedonia was to secure more 
efficient protection of the constitutionality principle. The Constitutional 
Court during the socialist period laid the foundations for the constitutional-
judicial practice in the country and the region and has positioned its 
independent position above the centres of power. 

After the adoption of the new Constitution in 1991 the 
Constitutional Court faced another great challenge: to participate in 
building and implementing a new judicial system, through its interpreting 
of constitutional norms. The Constitutional Court has played a significant 
role in consolidating democracy, in establishing the rule of law and 
providing legal security as well as confirming the significance of the 
constitutional-judicial protection. It was not easy if one takes into 
consideration that one legal system was being replaced by a new one, with 
completely new laws and other general acts that operationalise the 
constitutional provisions. In building the legal state the state institutions and 
the citizens were included. 

The Constitutional Court of the Republic of Macedonia in the past 
13 years has shown in practice that to have independent and legally 
founded procedures are possible. Hence, the judicial level was achieved and 
this has significantly helped in the professional establishment and 
strengthening of the other courts around the country. 

Our Constitutional Court was unconditionally accepted in the 
Confederation of European Constitutional Courts. This was possible only 
because the Constitutional Court of the Republic of Macedonia fulfils the 
high standards of this prestigious international organisation. And one of 
those high standards is reviewing citizens’ initiatives. 

This is an extremely important function of our Constitutional Court, 
maybe the most important one. All the citizens of the Republic of 
Macedonia could initiate a procedure for assessing the constitutionality of a 
certain act aimed at protection of their rights. The Republic of Macedonia is 
one of the rare countries that offer this possibility.  

In the past period the citizens have actively exercised their right, 
demanding from the Constitutional Court to protect the constitutionality 
and legality, as well as to protect their rights which is under the competence 
of this institution: freedom of belief, conscience, thought and public 



expression of opinions, political associating and acting and banning 
discrimination. 

Dear participants, 
 
Today it is obvious that all the important authorities that are 

appointed to the Constitutional Court have been fully justified. It protects 
the Constitution and the human rights and freedoms. But there is another 
one not less significant function. It is actively involved in the creation and 
advancing of the legal grounds of the state. The position of the Court in 
enforcing its decisions is in many ways reflected on the general evolution 
of law in the state. The position of the Court in enforcing its decisions is 
reflected in many ways on the general evolution of law in the country and 
has contributed for enhancing the legal standards of society as a whole. 

The Constitutional Court enjoys reputation of a important and 
authoritative institution among the public. Certainly the line of evolution of 
this most prominent institution was not a straight one. We know that there 
were many attempts for this institution to be used as an arena for political 
fights. However, the principle of independence and impartiality in politics 
always won. 

Today, even though we have already built a stable and a modern 
legal system and we steadily walk the path of successful functioning of the 
legal state, the Constitutional Court has not lost its meaning. On the 
contrary this institution should prepare itself for a new challenge, for the 
tasks that emerge from the process of European integration. In a situation of 
harmonisation of the legal system of the Republic of Macedonia with the 
EU legislation, the Constitutional Court should direct its attention towards 
the values that are protected by the European legislation and the way in 
which they are interpreted by the European Court of Justice. Thus the 
exchange of experiences between the Constitutional Courts of the EU 
member countries and the states that are preparing to become integrated 
into the European family represents a significant gain for the guardians and 
interpreters of the Constitution. 

I hope that at this meeting there will be an exchange of those 
valuable experiences. I also expect that this gathering will provide the 
answer to some of the questions that are already posed in the public: are 
constitutional changes necessary in the section that refers to the 
constitutional judiciary in the Republic of Macedonia; is the adoption of 
organ laws necessary since they regulate the status of the Constitutional 
Court; whether the competencies of the Constitutional Court should be 
enhanced for the protection of the human rights by introducing the 
constitutional appeal; should there be changes that would reinforce the 
position and the independence of the Constitutional Court in regard to the 
legislative and executive power; how to achieve financial independence of 
this institution; how to build efficient organisational framework for the 
functioning of the Constitutional Court. 



When debating these issues the main goal should be even greater 
strengthening of the legal grounds for the functioning of the Constitutional 
Court of the Republic of Macedonia as an independent and sovereign 
institution which position cannot be undermined by any political structure. 
Otherwise without such Constitutional Court which will act as the 
guarantee of constitutionality and legality, the constitution will only be a 
desire without the required strength. 

 
 
Dear participants, 
 
 
As a conclusion I would like to emphasise that this important 

activity of the constitutional judges requires greater legal familiarity and 
professional dignity, and some times citizens’ courage. 

I would like to express my gratitude to all the judges of the 
Constitutional Court for everything they have done so far and will do for 
the development and sustaining the Macedonian statehood and the 
protection of the rights of the citizens of the Republic of Macedonia. 

 
 
I congratulate you on the 40th anniversary. 
 
 
I wish you successful work. 
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„TOWARDS A CONSTITUTIONAL COURT OF A MODERN 

LEGAL STATE BASED ON THE EXAMPLE OF THE FEDERAL 
CONSTITUTIONAL COURT OF FR GERMANY" 

 
 

Prof. Dr. Siegfried Bross 
JUDGE OF THE FEDERAL CONSTITUTION 

COURT OF GERMANY 
 
 

I 
 
In principle in a modern legal state there are two possibilities for 

establishing a Constitutional Court. It could be declared competent for 
deciding on single (concrete/individual) petitions addressed to the 
Constitutional Court by legal entities and natural persons and by that to be 
treated as an ordinary court. There is also another possibility, and Germany 
has opted for that one to appoint to the Constitutional Court two areas. The 
Constitutional Court in compliance with Article 93 of the Constitution of 
FRG, on one hand is a Supreme Court and on the other hand it is also an 
Appellate Court on Constitutional Law. In reference to the Appellate Court 
the number of instances within the German jurisdiction (a total of five) is 
extended with a special constitutional-court confirmation of the court 
decision. As a Supreme Court, the Constitutional Court deals exclusively 
with resolution of opposed views between the top federal organs, decisions 
on normative controls, as well as disputes between the federation and a 
province, i.e. between the federation and a number of provinces. In order to 
resolve these kind of legal disputes the professional courts are excluded. 
The Federal Constitutional Court also has a monopoly concerning the 
decisions abolishing a political party in compliance with Article 21 
Paragraph 2 of FRG’s Constitution. 

Concerning the authorities of a Constitutional Court a rather 
important question is imposed – which status should be given to the 
Constitutional Court? In Germany, the Federal Constitutional Court is the 
highest constitutional organ of the Federation. This position does not 
emerge directly from the Constitution. On the contrary – Article 92 of the 
Constitution of the FR Germany encompasses the Federal Constitutional 
Court and the other courts within the constitutional authorities. Hence one 
could think that the Federal Constitutional Court represents among the 
courts the highest instance, but not any more. 

On the other hand in compliance with Article 1 Paragraph 1 of the 
Law on the Federal Constitutional Court it is an independent and sovereign 
Supreme Court of the Federation contrary to all other constitutional bodies. 



By this the legislature has resolved the ranking issue beyond any doubt. 
Even without this legal definition or constitutional-court definition, the 
position of the Constitutional Court in a modern legal state as a top 
constitutional organ is implied, even though it functions as a Supreme 
Court and it is not limited to adopting decisions upon petitions addressed to 
the Constitutional Court. 

When the question is whether the Constitutional Court should be 
given the two competencies, one should take into consideration that 
especially the function of a Supreme Court could be given to the highest 
federal court, in case of a single judicial branch or when for a number of 
existing judicial branches only one top court is competent for all. In order 
to provide legal security it is necessary to provide a single court with a 
deciding monopoly in order for the interpretation, application and 
implementation of the Constitution not to be left without any contours and 
eventually to be messed up. 

The legal security also provokes contemplation about the institution 
and the competencies of the Constitutional Court with the features of a 
Supreme Court. The interpretation, application and implementation of the 
Constitution should not be left out to the political conditions, especially not 
to unstable majority conditions at a federally organized state such as the 
Federal Republic of Germany, both at a federal and provincial level 
(through the Budesrat). The Constitution as the backbone of the legal order 
of a state does not stand “light hand policy”. 

 
II 

 
The top position of the Federal Constitutional Court as the highest 

constitutional organ of the Federal Republic of Germany means that it is on 
the same level with the President, the Government, the Federal Parliament 
(Bundestag-Bundestag) and the province parliament (Bundesrat-Bundesrat) 
even though it is outside the above mentioned state authorities. The 
conditions are of extraordinary significance for the creation. In a federal 
state it cannot be allowed only one or a number of state organs to co-act. 
On the contrary it is unavoidably rational to include the provinces. The 
election and the composition of the Federal Constitutional Court depict the 
federal structure of our country. Half of the members of the Constitutional 
Court are elected by the federal and the provincial parliaments (Bundestag 
and Bundesrat) whereas for the Bundestag, due to its size, a smaller 
composition acts. Apart from these preconditions during the election 
procedure some other very important conditions for the modern organs of 
the legal state jurisdiction play a role. The election of the members of the 
Federal Constitutional Court is deliberately placed where the democratic 
element at the top state organs – in the sense of directness – is most evident, 
and that is the federal parliament. The range within which the president of 



the state can act is limited to the formal act of appointment and handing 
over the appropriate certificates. 

The federal principle is additionally emphasized with the fact the 
federal parliament (Budestag) and the Provincial Parliament (Bundesrat) by 
terms elect the President and the Vice-President. In that regard one should 
also look into the right to submit proposals and the conditions for the 
election. They are considered as very important having in mind the power 
concentration in the Federal Constitutional Court. 

From the very beginning the big national parties in Germany, the 
Social-Democratic Party of Germany (SPD) and the Christian-Democratic 
Union / Christian-Social Union (CDU/CSU) have divided the right to 
submit proposals for the members of the Federal Constitutional Court, and 
there is a practice in case of a coalition government one seat to be left for 
the junior partner of the coalition. The youngest age of the judges at the 
Constitutional Court is 40. The judges are elected for a period of 12 years 
without a right to be re-elected in this way securing independence of the 
members of the Constitutional Court. The election is done in the federal and 
the provincial parliament with two-thirds majority. This procedure 
represents harmonization of the relevant political factors. Also futile 
discussions among the public and within the executive bodies are avoided 
since they could harm the reputation of the court and of the highest state 
organs. 

The first draft of the Law on the Federal Constitutional Court did 
not provide special votum. It was recently introduced in Article 30 
Paragraph 2 of the Law on the Constitutional Court. I believe it is not 
necessary since it requires enormous engagement on the part of the court 
bodies. It is important to have in mind to eliminate the parallel possibility 
for re-election of a member of the Constitutional Court and a special votum. 
A re-election and a special votum cannot coexist if the independence of the 
judges is professionally interpreted. The internal independence is violated 
since if a Constitutional Court judge does not succeed through the special 
votum s/he could run via re-election. Thus the temptation to consciously 
influence the composition of the Constitutional Court will be stimulated, 
especially when in the case of state proceedings in time intervals more than 
ones demands are submitted, as is the case in Germany, for settling the 
provinces’ finances as well as when requesting abortions.  

 
III 

 
In the context of the European development, with the progressive 

integration and the parallel transfer of the national authorities to a European 
level, the significance of the national Constitutional Court is consequently 
decreasing. This is primarily related to the fact that the national 
constitutional courts will not have the right to interpret the agreements of 
the Union, i.e. the European Constitution in the future. A measure for a 



national constitutional court should be exclusively its own national 
Constitution. This is imposed by the very sense of legal safety. The 
constitutions interpreting and this also includes the European Constitution 
will have to be monopolized within one institution and the right of more 
institutions to decide will have to be prevented. 

As a consequence of all this the significance of the national 
constitutional courts in future will concentrate more on its competences as a 
Supreme Court, and less on its competences for passing decisions on 
petitions addressed to the Constitutional Court. As the number of cases that 
fall under the Union’s law (primary law and legal provisions) increases 
consequently the demands for harmonization of the court decisions with the 
national constitutional law decrease, and especially with regard to the 
national fundamental rights. The European courts in Luxembourg are the 
competent ones for the constitutional-court assessment. 

With the EU’s law the position of the national constitutional courts 
will weaken since the strengthening and thickening of the legal framework 
of the Union will reduce the manoeuvring space of the national legislature, 
so it will be very difficult to be burdened for violations against the national 
fundamental rights in the remaining original area of competencies. If it is a 
violation of the fundamental rights due to implications of common legal 
character, these cases should be addressed to Luxembourg. Otherwise the 
national constitutional court would interfere with the competences of the 
Union’s law. 

The competencies of a modern constitutional court in a legal state 
also include the decisions that it adopts and are binding for the 
constitutional bodies within the state (on a federation or province level), for 
the courts and the services as well as other cases, for example decision that 
annuls a law in compliance with the legislation. 

 
 

 
 
 
 
 
 
 
 
 
 
 
 



 
"THE CONSTITUTIONAL JUSTICE IN FRANCE 

        RESULTS AND PERSPECTIVES" 
 

Mrs. Simone Veil 
MEMBER OF THE CONSTITUTIONAL 

COUNCIL OF FRANCE 
 

One of the most eminent French constitutionalists, a former member 
of the Constitutional Council (the doyen Vadel), in a very simple manner 
explains that constitutionality control "is part of the contemporary comfort 
of the democratic states" and that "France has reached that following the 
example of its European neighbours, not because it is fashionable but in 
order to have a better life". This remark could make you smile, but for 
France (which for more than two centuries has supported the tradition of 
parliamentary sovereignty) it is a remark, which is far from being 
insignificant. 

When after the Second World War the number of constitutional 
courts multiplied, France, tired of straying by the parliamentary system as it 
was practised during the Third and the Fourth Republic in 1958 it drafted a 
new Constitution on the initiative of General De Gaulle. This Constitution 
has provided the government with means to rule again. For that purpose, 
and among the other measures, it has introduced the Constitutional Council 
tasked to prevent possible interference of the legislation authorities in the 
governmental prerogatives. 

The constituents in that case have a restrictive concept of the 
controlling power of the Constitutional Court that they have just 
established: it would intervene a priori, with a preventive aim (that is after 
a law is adopted but before it is enacted), which also means in an "abstract" 
way (since no proceedings are possible at that level of implementation of 
the law). Even more since the decision refers only to the four top authorities 
of the two Houses. These characteristics make clear deference between the 
French Constitutional Council and most of the western constitutional 
courts. Hence, its role could seem less important compared to other similar 
institutions. 

However, institutions live and the history in the last forty years has 
changed the initial hand (the initial role). For example, in 2004, it wouldn't 
be an overstatement if one claims that the outcome of its forty five years of 
existence enabled the French Constitutional Council to affirm itself as the 
real supreme court protector of the fundamental rights and the most 
significant actor in the consolidation of the legal state. 

Two especially significant phases will disturb the spirit and the 
weight of the initiative: 



The first one in which foundation is the very Constitutional Council 
dates from 1971. With a decision, which could be qualified as 
"fundamental" the Constitutional Council questioned the constitutionality 
of a law based on the Preamble of the French Constitution from 1958. 
Overcoming the role of a "border guard" between the law and the 
regulation, the Council tried, on one hand to interpret the domain of the law 
in the broadest possible way, initially limited to the provisions from Article 
34 of the Constitution and on the other hand to review its base having in 
mind all the rules and principles with constitutional value, which include 
the rights and freedoms protected by the Constitution. Concretely, the 
change will be seen as a radical one. Namely, "the creation got away from 
its creators!" (JC COLLIARD): created to censure a too powerful 
Parliament, the Constitutional Court will supervise the government which is 
less imposing if we take into consideration that in France, under the Fifth 
Republic, more than 90% of the laws originate from the Government. 

What is the contribution of this revolutionary decision from 1971? 
In 1971 referring to the "basic principles of the Republic recognized by 
law", to which the 1958 Constitution Preamble indirectly points and within 
which the freedom to associate should be included, the Constitutional 
Council created constitutional monolithness even regardless of the wording 
in the 1958 Constitution. 

The 1958 Constitution Preamble refers both to the great tradition of 
the individual rights declared in the 1789 Declaration of Human and 
Citizens Rights as well as the 1946 Constitution Preamble, which right after 
the end of the Second World War managed to affirm the economic and 
social rights that were considered as "especially necessary for our time" as 
well as to remind of its inclination to the "basic principles recognized with 
the Republic's laws". 

Providing complete legal power to the 1789 Declaration, 1946 
Constitution Preamble as well as the "basic principles recognized with the 
Republic's laws", the Constitutional Council did not justify those that 
regarded the references in the 1958 Constitution Preamble as purely historic 
reminder or simple philosophical orientations. 

The second phase happened three years later in 1974 with a 
constitutional change in regard to the decision-making process (until then 
limited to the four previously stated authorized organs) to be extended to 
the sixty parliamentarians or sixty senators. This opening proved to be of 
essential importance since often the parliamentary decisions turn into an 
instrument in the hands of the opposition. From that moment onwards this 
change has represented an irreplaceable element of the "opposition's 
status".  

The significance of that extension of the decision-making process 
by the Constitutional Council to the parliamentarians is also evident on a 
quantitative level because if in the period between 1959 and 1974 only 9 



decisions were adopted, which means less than one a years, in the period 
between 1975 and 2000, 260 decisions were adopted, i.e. 10 each year. 

The developments that resulted from the connecting of these two 
events - the enlargement, the controlling norms in 1971; extension of the 
decision-making possibilities in 1974 - enable a review of the role of the 
constitutional council at the end of the 20th century and to single out certain 
perspectives in the eve of the 21st century. 

The French Constitutional Council in 1999 celebrated its 40th 
anniversary. Apart from its eminent role of a regulator of the public 
authorities, that mainly encompasses control of the presidential and 
parliamentary elections and the operations related to referenda, the work of 
the Constitutional Council has consisted of patient building of a system for 
the protection of the rights and freedoms. Hence, starting from its famous 
decision on the freedom to associate in 1971, it has not stopped enhancing 
that protection, which having in mind the authority of its decisions, it has 
been feeding our entire legal system ever since. 

Hence, beginning from 1971, with its decisions the Constitutional 
Council has not stopped enriching and improving the content of the 
constitutional monolithness consisting of the 1789 Declaration, 1946 
Preamble, the basic principles recognized with the Republic's laws and the 
very text of the 1958 Constitution. 

It knew how to enrich it, adapting it to the very rapid evolution of 
customs and techniques (we could point out as examples its decisions 
regarding bioethics or broadcasting). It has also managed to improve its 
control techniques, avoiding when ever possible the unpleasant sides 
inherent to the legislature censorship due to the "interpretative reserves" 
where the harmonization of a legal provision is subordinated to the 
interpretation provided in the decision. 

On the crossroad between the results and the perspectives, these 
years have witnessed the concern about the results that have been 
constantly affirmed between the necessary respect of the individual 
freedoms and the respect of the general interest. 

On the other hand, and at the same time, there has been a growing 
concern to maintain (without ever being a constitutional requirement) "legal 
safety", understood as stability, clarity and non-retroactivity of legal 
regulations. Thus, out of the demand for "accessibility and appropriateness 
of the law" the Constitutional Council makes "a goal with a constitutional 
value" (a decision from 16 December 1999). In order to be efficient, 
understood and respected the law should be clear and applicable.  This 
refers to the codification, to "rights and perspectives guidelines " and the 
legal databases and all of them together resulted from significant efforts by 
the public authorities. 

The two previously mentioned preoccupations - the general interest 
and the legal safety remind us of some recent court practices: 



That's the case with the procedural regulations that refer to the 
financial laws which respect should be checked in regard to "both the 
demands for continuity of the life of the nation and the imperative of 
openness" that is connected with the budget review during the entire 
duration of the review. 

In regard to the right to an amendment during the parliamentary 
procedure, the Constitutional Council has never accepted the retroactive 
provisions in the repressive area, and it accepts the others only if they are 
justified as a sufficient general interest. 

Speaking of the results as well as the perspectives, one should add 
an important element that speaks of the good integration of the 
Constitutional Council in the new institutional balance created by the Fifth 
Republic. 

Even when the Constitution provides that the decisions by the 
Constitutional Council "are imposed upon the public authorities and all the 
administrative and judicial organs", one could imagine the unacceptable 
differences in the jurisprudence between the Constitutional Council and the 
other two Supreme Courts. In France, namely, there is no hierarchy 
between the Constitutional Council and the other two supreme courts (The 
Court of Cessation and the State Council). Moreover, these two courts have 
had a very important role in regard to the freedoms protection for a long 
time. Hence, based on a complaint of abusing one's authorities, the State 
Council ever since the Third Republic has provided efficient protection of 
people against the voluntaristic attitude of the administration. 

Hence, we need to conclude the existence of a great convergence in 
the judicial practice between the supreme courts and the Constitutional 
Council in the field of rights and freedoms protection. Each of these 
jurisprudences is de facto inspired by the other two. 

This convergence of the judicial practice of our three national courts 
for a common concept of values on a national level continues on a 
European level. 

More than ten years ago, the dialogue between the western 
democracies and the new democracies from Central and Eastern Europe 
were re-established. This dialogue has found its main support in the 
common values incarnated especially in the European Convention on 
Human Rights and the judicial practice that emerges from the European 
Court on Human Rights. 

We could only be glad for the fact that the current constitutional 
judiciary provides the protection of that value community and participates 
in building of what could be called the "European public order". 

In that regard one could point out that even if the French 
Constitutional Council did not control at all the harmonization of the laws 
with the conventions or with the agreements, the rest of the French 
judiciary was doing it. On the other hand, the rights that are recognized in 



the European Convention on Human Rights mostly find their "initial 
anchor" in the French constitutional bloc. 

Namely, the Constitutional Council is making efforts "to interpret 
the basic rights in the light of the Convention" (B. GENEVOIS). Hence, the 
Constitutional Council when it is about the freedom of expression, referring 
to "pluralism as a democracy condition"; in regard to the right to defense, it 
demands "fair and just procedure that generates balance of the rights of the 
involved parties": This is where the principle of equality of instruments lies. 
Following the example of the Court in Strasbourg, the Constitutional 
Council affirms the "right to a complaint" given in Article 16 of the 1789 
Declaration that says that "every society that lacks a guarantee of rights … 
does not have a constitution". This formulation is very close to the one we 
find in Article 6 of the European Convention on Human Rights. 

Instead of conclusion I would like to point out a problem that is 
often treated as a doctrine, by the public authorities and certainly within the 
framework of our institution: that is the problem of the extension of the 
decision-making domain of the Constitutional Council. 

Proposing to introduce a previous complaint before the 
Constitutional Council (with the exception of the unconstitutionality), it 
was recommended to harmonize the French Constitutional Council with its 
counterpart European institutions. Every single decision by the 
Constitutional Council would have both advantages and disadvantages. 
Hence, the discussion in France on this topic is far from its finalization. 

The comparison of our legal systems shows that apart from their 
common acceptance of the basic civilization values, each of those systems 
is closely dependent of the national historic developments that created it. 

The specific features of the French system are a good example for 
that. Until today, it seems to me that the constitutionality control system 
established in France even though with certain shortcomings it has 
developed its potentials and has undisputed advantages. It has succeed to 
integrate itself and to get a very high place within the context in which, this 
should be emphasized, the "center-legislation" tradition is strong, and a 
judicial system controlling the freedoms has functioned for a long time. 

There has been and there will be new proposals. There is not enough 
time to discuss that right now. Every important reform will impose changes 
in the Constitution and by that relative political consensus. 

The transfer from an abstract and a priori control to a concrete and 
a posteriori control in any case would impose on the Constitutional Council 
deep changes in its rules of organization and functioning. 

 
 
 
Skopje, June 2004 
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1. Slovenia’s Varied National Composition 
 
According to the Constitution, Slovenia is a state of all its citizens 

and is founded on the permanent and inalienable right of the Slovenian 
nation to self-determination1. Slovenia’s varied national composition shows 
that the nation has managed to persevere at the turbulent convergence of 
Slavonic, Germanic and Romance cultures. Quite understandably, 
participation in the Yugoslav Federation, which lasted for nearly seven 
decades, also played a key role2. As a result, Slovenian national 
communities are found in the neighbouring countries of Italy, Austria, 
Hungary and Croatia, while emigrants are scattered around the globe. This 
paper focuses on the constitutional status of national minorities in Slovenia, 
the “classic” minorities that have been recognised for decades as well as 
those that are still emerging. 

In its efforts to gain independence, Slovenia had the benefit of not 
having an autochthonous Serbian minority3 which was present in other 
parts of Yugoslavia, from Kosovo to Bosnia and Herzegovina and Croatia, 

1 The principle of the self-determination of the Slovenian nation is a fundamental 
pre-constitutional or supra-constitutional issue and as such set down in the Basic 
Constitutional Charter and the preamble to the Constitution of the Republic of Slovenia, so 
it would not be necessary to emphasise it in the normative part of the Constitution (See: 
Kaucic, Igor and Grad, Franc, Ustavna Ureditev Slovenije (The Constitutional System in 
Slovenia), Ljubljana: GV, 2000: 70). In other words, it needs to be interpreted so that it is 
not in disharmony with the principles of the democratic system or the equality of all 
Slovenian citizens, regardless of their national affiliation. See Ribicic, Ciril, Ustavnopravni 
vidiki osamosvajanja Slovenije (Constitutional Aspects of Slovenia’s Independence), 
Ljubljana: Uradni list, 1992. 

2 See: Report of Alvaro Gil-Robles, Human Rights Commissioner of the Council of 
Europe, on his visit to Slovenia of May 2003 (The Report is published on the Council of 
Europe website at: www.coe.int/T/E/Commissioner). Gil-Robles maintains that certain 
current problems can be traced to a “strong sense of national identity that emerged 
following Slovenia’s independence in 1991” (3). 

3 With the exception of individual Serbian (and Croatian) villages in Bela krajina. 
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and used as an excuse for the sallies of nationalists promoting the idea of a 
Great Serbia. The situation in Slovenia had been different from as long as 
half a century ago, when the Italian national minority was no longer seen as 
a reason for disputes and tensions but rather a factor for productive 
cooperation between Italy and Slovenia4. The collective and individual 
protection of Italians and Hungarians is an exception to the rule that 
socialism was unsuccessful in dealing with minority issues. 

The protection of those two minorities was at such a high level5 that 
the minorities expressed the desire, and received the promise, that 
Slovenia’s independence would not change their status for the worse or 
restrict the rights of their members6. Independent Slovenia has not broken 
this promise since. The manner in which the national minorities’ have 
exerted influence has undergone significant change, yet their relative sway 
has not been curbed in any significant manner. While their representation 
may not be as numerous (one member of the National Assembly for each 
the Italian and Hungarian minorities, ten representatives in local 
communities and deputy mayors from the minorities’ ranks7), their status 

4 It is interesting that the western border with Italy was open for decades, while the 
eastern border with Hungary was hermetically closed and protected with minefields from 
the 1948 Tito-Stalin dispute onwards. 

5 According to the 1974 Constitution of the Socialist Republic of Slovenia, the 
Italian and Hungarian minorities had the right to use their language (which was equal with 
Slovenian in the areas where they lived), express and develop national culture, form their 
own organisations and use their own symbols. They were also guaranteed education in 
their language (special minority schools or bilingual schools). They were able to freely 
develop their culture and contact with their country of origin, which was also supported by 
the state (Articles 250 and 251). The representation of nationalities in representative bodies 
was not explicitly stated in the Constitution, yet in practice, the two minorities had 
representatives in all houses of the republic’s parliament. On the local level, their 
representatives had the status of a special fourth house. 

6 This is the subject of the Agreement of Political Parties and Deputy Groups on the 
Plebiscite, the 1990 Letter of Good Intent and the 1991 Basic Constitutional Charter. The 
latter states that the Italian and Hungarian ethnic minorities and their members are 
guaranteed rights set down in the previous constitution, and applicable international 
treaties. It is notable that one of the signatories of this agreement was Roberto Batelli, the 
deputy for the Italian minority. 

7 The constitutionality of such a system is addressed by the Constitutional Court in 
the Decision on case no. U-I-283/94 as follows: “The restriction of the possibility of 
election to the office of deputy mayor, which places in a worse position persons who are 
not of Italian nationality, is materially grounded and thus not constitutionally 
impermissible. It is based on the already described intention of the so-called positive 
discrimination or the special protection of the national communities. Also this provision of 
the Statute, which gives specific priority to members of the autochthonous Italian national 
community, was adopted by at least a two-thirds majority of the municipal council. This 

                                         



has been reinforced in one area: they have the right to veto regulations 
affecting at local and national levels the implementation of the rights of the 
Hungarian and Italian minorities, which the 1991 Constitution of the 
Republic of Slovenia introduced8. 

Slovenians represent the overwhelming majority of the population 
in Slovenia (the 1953 census showed that 96.52% of the population was 
Slovenian), yet the share of Slovenians in the overall population has been 
declining for the last fifty years. The 1991 census indicated that the share of 
Slovenians dropped to below 90 percent for the first time (88.3%), while 
the 2002 census confirmed that the trend is continuing, with Slovenians 
amounting to 83.06% of the population9. According to the 2002 census, 
1.98% of the population in Slovenia are Serbians, 1.81% Croatians, 1.1% 
Bosniaks, 0.53% Muslims (in the sense of ethnic affiliation), 0.41% 
Bosnians and 0.2% Macedonians. Hungarians represent 0.31% of the 
population and Italians 0.11%. It should be noted that the respondents were 
not required to answer this question10; 2.47% did not want to reply, 6.43% 
are of unknown nationality, while some are undeclared or regionally 
declared. 

 
 

means that this right of the members of this national community has been recognised by 
the majority nation through its representatives on the municipal council; for this reason, 
too, it is not possible to consider it to be impermissible discrimination.” 

8 This right is not defined as a veto in the Constitution. Instead, it is stated that 
certain regulations cannot be adopted if they are not approved by representatives of the 
national communities. This is a right that minority representatives have only in the 
adoption of regulations that provide for their constitutional rights. This means that the right 
can be narrowed or even bypassed so that minority rights are no longer provided for in 
special regulations, but are included in general legislation, for example on education, state 
administration or the judiciary. For example, upon the agreement of both minority 
members of parliament, the 1994 self-governing National Communities Act was passed 
(Official Gazette RS, No. 65/94: 3643). 

9 In the absolute sense, the number of Slovenians in Slovenia is growing. The 
population censuses indicate that their number has grown by 220,000 from 1953 to 2002. 
Their number stands at 1,631,363 according to the latest census, disregarding those who 
refused to answer the question. See also: Census 2002, Statistical Office of the Republic of 
Slovenia: www.stat.si/popis2002/si/rezultati_html. 

10 The Constitutional Court decided not to review whether the question about 
national affiliation on the census form represents an unconstitutional infringement of the 
individual’s privacy, a view advocated by three judges (Dr. Lojze Ude, Dr. Zvonko Fišer, 
Dr. Ciril Ribicic). They voiced the opinion that the census must serve statistical purposes 
and be conducted without pressure, especially when it does not establish facts but inquires 
about the internal, subjective view of an individual (Decision and separate opinions on 
case No. U-I-92/01, February 28, 2002). 

                                                                                                       



2. The Asymmetrical Status of National Minorities 
 
The status of national minorities is asymmetrical in many ways. The 

most obvious discrepancy is the size of both national minorities that enjoy 
the most comprehensive protection in Slovenia (more than standard, even in 
comparison to developed European countries11), as compared to the size of 
other nationalities which are far more numerous yet do not enjoy such 
protection on a collective level. What are the foundations of this peculiarity 
in Slovenia’s regulations? Italians and Hungarians12 have lived in Slovenia 
for centuries in clustered areas where they perceive themselves not as 
foreigners or immigrants but, legitimately, as an autochthonous, native 
populace. In several smaller settlements they are even in the majority. This 
is the substance of the so-called autochthony13 which foreign observers 
have often remarked represents an intangible concept that permits 
arbitrariness14 and the unjustified discrimination of other, “non-

11 Let me illustrate their special status that they have enjoyed for decades with two 
pieces of information: (1) Italians and Hungarians were mentioned in Section I of the Basic 
Principles of the 1974 Constitution of the Socialist Republic of Slovenia in the section that 
talks about the nation’s right to self-determination, which is implemented “together with 
the two nationalities with which it lives”; (2) the deputy group of national communities 
was one of the signatories of the agreement of Slovenian political parties and deputy 
groups on the plebiscite on the independence of Slovenia. 

12 Kristan, Ivan. “Constitutional Position of the Autochthonous Ethnic Minorities in 
Slovenia.” In Razprave in gradivo, Ljubljana, 1994: 261. 

13 Autochthony means that a person “originates where they live, is native” 
(Dictionary of the Slovenian Language, Ljubljana: DZS, 1994). The Dictionary of Foreign 
Words (Ljubljana: Cankarjeva zalozba, 1970) defines “aborigen” (aboriginal) as a person 
that has always lived in a certain area, a native, indigenous, autochthonous person. At the 
6th Congress of Constitutional Law in Chile, theoreticians from both American continents 
and Europe did not focus so much on classical minorities and the newly emerged groups of 
arrivals, but stressed the so-called “indigenous people” (pueblos indigenas), that is, native, 
indigenous people, aborigines which in many ways are in a similar position to the so-called 
autochthonous minorities in Europe and, specifically, in Slovenia. See Ribicic, Dr. Ciril: 
Karneval konstitucionalizma (Carnival of Constitutionalism), in Pravna praksa No. 3/2004: 
38. Also Alcivar, Orlando, Nuevos derechos constitucionales de las minorias indigenas en 
el Ecuador and Hofman, Reiner. Rights, States, Minorities, and Indigenous Peoples – the 
Case of Germany, VI World Congress of Constitutional Law “Old Concepts, New 
Worlds”, Santiago 2004, www.iaclworld congress.org. 

14 This remark bears greater weight when we distinguish between autochthonous 
and non-autochthonous Roma, which determines whether they have a representative on the 
local council. Dr. Janez Cebulj notes in the concurring opinion to Decision on case No. U-
I-416/98, dated 22. 3. 2001, that the notion of the autochthony of Romany communities 
that have representatives in municipal councils was not determined before it was set forth 

                                         



autochthonous” minorities. These two national minorities are a long-
standing, classic characteristic of present-day Slovenia. They are not recent 
arrivals like communities that are made up of those residents of Slovenia 
that came from other parts of the former Yugoslav federation. The status of 
both autochthonous national minorities is subject to special international 
agreements15, which is not the case for recent minority communities16. 
Furthermore, the Constitution clearly states that Italians and Hungarians 
have constitutionally guaranteed rights regardless of their numbers (Article 
64)17. 

 
3. Autochthonous National Minorities 

 
Since Slovenia gained independence, there have been several 

attempts at curbing the rights of the Italian and Hungarian national 
communities, which were successfully prevented mainly by the left-wing 
government majority and, in certain cases, the Constitutional Court (the 
mandate of minority representatives in parliament, double voting right, the 
use of national symbols, bilingual education). One of the most pronounced 
arguments was whether the two minority representatives can vote in the 
election of the Prime Minister. Such a solution was subjected to 
constitutional review when the two deputies actually affected the outcome 
of the election of the Prime Minister, since left- and right-of-centre parties 

by law. The Constitution makes no mention of it, so he deems it disputable that the 
Constitutional Court took such a decision without first assessing the accordance of such a 
legal solution with the Constitution. 

15 The status of Italians was regulated by the Special Statute, which was a 
supplement to the London Memorandum and, later, by the Osimo Agreements of 1977. 
The status of Hungarians is set down in the 1993 treaty between Hungary and Slovenia on 
minorities on both sides of the border. 

16 The emphasis here is on the difference between autochthonous and newly 
emerged minority national communities. Yet this does not mean that “recentness” is 
considered less important, related to a shorter period or even underestimation. Indeed, 
many members of the newly emerged minority national communities have lived in 
Slovenia for decades. 

17 Interestingly, the decision of the Austrian Constitutional Court, dated December 
13, 2001 declared as unconstitutional the arrangement whereby bilingual signposts are put 
up only in localities where a larger share (one quarter) of the members of the Slovenian 
minority live. Slovenia has consistently supported the positions of the Slovenian national 
community in the Austrian province of Carinthia when the minority resisted being 
counted. 

                                                                                                       



had almost exactly the same number of deputies after the 1996 general 
election18.  

The petitioners for such constitutional review claimed that their 
mandate should be limited so as to restrict their voting right to issues 
related to national minorities. The Constitutional Court did not 
acknowledge the petitioner’s legal interest, while judge Dr. Lojze Ude 
issued a concurring opinion stating that the answer to the proponents’ query 
is simple: the mandate of the two deputies is equal to the mandate of all 
other deputies19 according to the Constitution and is an inherent part of the 
theory of positive minority protection. 

In parliamentary debates and sessions of the National Assembly’s 
working bodies, opinions were often voiced that while it may be acceptable 
to guarantee equal rights for minorities and their members, it would be 
unacceptable to give them greater rights than Slovenians enjoy. Such a 
position is not favourable for minorities. One of its versions was a proposal 
to eliminate the double voting right for members of the Italian and 
Hungarian minorities, who elect their special representatives to the national 
parliament and local councils, and also have general voting rights. Hence 
the greater influence they have on the composition of parliament and 
municipal councils than members of the majority nation; they are not only 
equal, but have more rights (positive discrimination). Such a system of 
minority protection (not only for national minorities) should not be unusual. 
Minorities are especially endangered and in order for them to persevere and 
prosper in a country, to feel safe and equal, it is not enough for their 
members to be equal to other citizens – they have to gain special, additional 
rights. This is in the best interest of the minorities and the majority, since it 
contributes to creative coexistence. 

The so-called double voting right of the members of the Italian and 
Hungarian national communities is often subject to criticism in Slovenia. 
Examining this issue, the Constitutional Court established that the system is 
in accordance with the Constitution, since it is based on the constitutional 
system which guarantees a high degree of protection for both minorities and 
is not in violation of the principle of the equality of voting right. It is an 
exception set down “in the Constitution itself as a form of so-called positive 
discrimination”20 21. In other European countries, positive discrimination in 

18 The dispute escalated when the left-of-centre bloc (which showed greater 
understanding for the rights of national minorities) gained a majority with the help of both 
minority deputies. 

19 See: Decision and concurring opinions in case No. U-I-283/94, February 12, 
1998. 

20 The Constitutional Court states in the Decision on case No. U-I-283/94 “The 
right of the members of the two autochthonous national communities to vote in elections 
for the delegate of the national community and in elections for other delegates, derives 

                                         



the political representation of minorities has other forms: lower election 
thresholds, the formation of special electoral units, an increase in the total 
number of deputies if necessary, a smaller majority required for election or 
a lower number of required preferential votes, etc. It should be noted in 
discussions on the significance of the double voting right that the share of 
national minorities (except in local elections in certain smaller 
municipalities in the north-western region of Prekmurje) is so small that 
their votes have virtually no real impact on the election of candidates in 
general election. 

At the initiative of the National Council, the Constitutional Court 
reviewed the constitutionality of legislative solutions that allow national 
minorities to use national symbols of neighbouring countries as their own 
symbols. The unanimous decision (taking into account the practice of the 
Italian Constitutional Court22) was that: “Autochthonous Italian and 
Hungarian national communities and their members are allowed by 
Constitution to use as their symbols Italian or Hungarian national symbols, 
regardless of whether they are identical to symbols of the states of Italy and 
Hungary”23. 

 
4. The Problems of Italian and Hungarian National Minorities 

 
Italians and Hungarians are facing serious problems as well: the 

Italians had the advantage of having lived along the open border with 
Italy’s developed economy, where knowledge of Italian could actually 
increase their chance of professional success. After Slovenia gained 
independence, a new border emerged between Slovenia and Croatia that 
aggravated their situation. Before the two countries gained independence, 
the Italian minority was a single unit living on the entire territory of Istria; 

from the Constitution itself, so the legislature behaved in conformity with the Constitution 
when it constructed the electoral system. The high level of protection of autochthonous 
national communities which the Constitution guarantees does indeed represent a dual 
departure from the principle of the equality of voting rights, but this departure is envisaged 
and required by the Constitution itself as a form of so-called positive discrimination”. 

21 See also: Flander, Benjamin. Pozitivna diskriminacija (Positive Discrimination), 
MA thesis. Ljubljana: Faculty of Law, 2003: 178. The author advocates the position that 
the approach of European constitutional courts, which view positive discrimination as a 
component of actual equality, is better than the approach of the US Supreme Court, which 
regards it as a deviation from equality (189). 

22 The case in question is the Decision on case No. 189/1987, which the judge 
initiated in relation to penal procedures against Stanislav Marušic. The Italian 
Constitutional Court took the position that it is allowed to display foreign flags in public, 
which should be prohibited only in exceptional and special cases. 

23 Decision in case No. U-I-296/94, January 28, 1999. 

                                                                                                       



after independence, the community’s crucial institutions were all of a 
sudden on the other side of the border with Croatia (the theatre, science 
institute, and newspaper24). Furthermore, their number fell below the 
critical minimum required for the survival and development of a minority 
(there were 2,959 according to the 1991 census). Meanwhile, in the last 
decade Hungarians saw attempts at limiting bilingualism25, which has been 
Slovenia’s pride for decades. The Constitutional Court established that 
legislation on bilingual kindergartens (the use of Slovenian and Hungarian 
is prescribed by law) is not inconsistent with the Constitution26. The 
minorities’ coexistence with the Slovenian majority was marred on several 
occasions by the activities of nationalist groups from the majority 
population as well as from within the Hungarian minority. As new, small 
municipalities were formed, Hungarians became the absolute majority in 
several of them, which has the potential to further intensify divisions rather 
than reduce them. The fact that Slovenia has not managed to create 
provinces, together with the centralisation of jurisdictions that had been in 
the domain of (larger) municipalities, has had a negative impact on the 
minority communities, since provinces would be more efficient in 
promoting their development than small municipalities27. Both national 
minorities, the Italian and the Hungarian, have seen their numbers drop by a 
quarter in the last ten years (the 2002 census has shown a decrease from 
2,959 to 2,258 for Italians and from 8,000 to 6,243 for Hungarians) which 
prompted the communities to voice disappointment and concern28 which 
the majority should share. 

24 See also: Ribicic, Dr. Ciril. Podoba parlamentarnega desetletja (Image of a 
Parliamentary Decade), Ljubljana, 2000: 172. 

25 While the Italian national minority has special schools teaching in Italian, the 
nationally mixed region of Prekmurje has bilingual schools which Slovenian and 
Hungarian students attend together. Signatures were collected several times in Prekmurje 
opposing bilingual documents (passports, identity cards) that are intended for all people in 
the nationally mixed area. 

26 Decision in case No. U-I-94/96. The Constitution states that an act must be 
passed listing areas where bilingual education is mandatory. 

27 More in: Ribicic, Dr. Ciril (ed.): Regionalizem v Sloveniji (Regionalism in 
Slovenia), Ljubljana: Uradni list RS, 1998. 

28 At the end of 2004, Roberto Batelli, the deputy for the Italian minority and 
chairman of the parliamentary working body on national communities, resigned in protest 
as chairman. He stressed how worrisome it is that the social climate does not encourage the 
declaration of a different nationality, and that the majority is shaking off the minority, 
especially if the minority in question is the co-founder of the state, as well as completely 
integrated and loyal. On the one hand, there are numerous assessments that stress the 
privileged position of the two autochthonous national communities in comparison to other 
minority communities. On the other hand, there are claims that the two minorities are 

                                         



Italians and Hungarians have been in danger of having the scope of 
their protection curbed, since Slovenia was not pleased with the level of 
protection that Slovenian national minorities had in the neighbouring 
countries. This was especially true in Italy, where the adoption of a 
framework minority protection act was delayed for a long time. The 
proponents of a restriction of rights quoted the principle of reciprocity and 
parity, saying that equal levels of minority protection should be ensured on 
both sides of the border. Why is such an approach controversial and 
dangerous from the point of view of minority protection? Primarily because 
minorities cannot be treated like representatives of their respective nations 
and countries of origin. Members of the Italian minority are citizens of the 
Republic of Slovenia, which guarantees them a special status in its own 
interest, not in the interest of Italy or in order to build good relations with 
the neighbouring country. Slovenia is interested in the preservation and 
development of minority national communities and their well being. This is 
crucial for the peaceful coexistence of majority and minority, the creation 
of an atmosphere of tolerance, and the acknowledgement that differences 
are indeed positive values in the development of a minority and the entire 
country. Any other approach makes a minority a prisoner of the current 
relations between neighbouring countries and a hostage of the failure of 
their diplomacies. 

 
5. Controversial Comparisons of the Status of National Minorities 

 
To a certain extent, these warnings also apply to proposals that 

demand equality (parity rights) for various minorities in a country 
(autochthonous and non-autochthonous, indigenous and recent, “big” and 
small, etc). Especially collective minority rights are on the table. The 
constitutional order of Slovenia ensures that everyone, regardless of his or 
her nationality, can express his or her national affiliation, nurture his or her 
culture, and use his or her language and script, especially in procedures 
involving state and other authorities that decide on his or her rights29. The 
Italian and Hungarian minorities enjoy special collective rights (free use of 
symbols, education in their native language, development of relations with 
their country of origin, the establishment of self-governing communities, 
representation in representative bodies, and the authority to give consent in 
the adoption of regulations affecting their rights). The Roma only have 
some of these rights, for example the right to representatives in municipal 
councils. The collective rights of the Italian and Hungarian national 

dying out. The cause of his resignation was the reduction of budgetary funds allocated for 
assistance to and development of the Italian national community. 

29 Articles 61 and 62 of the Constitution of the Republic of Slovenia. 

                                                                                                       



communities are set down in the Constitution, while the collective rights of 
the Roma should be determined by a special law. 

 
In comparisons like this, it is controversial to talk about the 

discrimination of one minority in contrast to another one. The groundwork 
for special minority rights lies elsewhere, in the effort to secure protection 
in such a way and at such a level that each of the minorities will be able to 
cope with problems that are inherent to the very fact that a particular 
minority or their members are a minority. The status of a minority cannot 
depend (predominantly) on the status of another minority in the same 
country. With one exception: every minority has to enjoy at least the level 
of protection set as a minimum on the international or European level30. 
This poses an interesting question that the Council of Europe’s Human 
Rights Commissioner Gil-Robles voiced: would it not be possible to 
include all minorities, including groups of persons originating from other 
parts of the former Yugoslavia, in the groups of people to whom the 
Framework Convention for the Protection of National Minorities is 
applicable?31 The position of the Advisory Committee Monitoring the 
Implementation of the Framework Convention is similar, in its opinion on 
Slovenia, as well as in several other opinions. Yet it should be mentioned 
that the Framework Convention does not deal mainly or directly with 
collective minority rights32, but rather it is a collection of the minimum 
individual rights of members of minority groups. Moreover, the Framework 
Convention was not ratified in several EU members (France, Luxembourg, 
Belgium, Greece); it seems that the authorities of the Council of Europe are 

30 See also: Zagar, Mitja, “Constitutions in Multiethnic Reality” in Razprave in 
gradivo, 29-30 (1994-95): 160. 

31 It should be taken into consideration that some of the most influential founding 
members of the Council of Europe and the European Union are yet to ratify the 
Framework Convention for the Protection of National Minorities, let alone do everything 
in their capacity to protect these minorities, including newly emerged minorities and 
immigrant groups. The most often mentioned country in this respect is France. 

32 The same applies to the European Convention on Human Rights. As a result, it is 
impossible to take violations of collective minority rights before the European Court of 
Human Rights in Strasbourg. See also: Orehar-Ivanc, Metoda: Komentar Ustave RS 
(Commentary of the Constitution of the Republic of Slovenia), Dr. Lovro Šturm (ed.), 
Ljubljana: FPDEŠ, 2002: 623-627. See also: Review of cases where the European Court 
decided on the protection of the rights of minority members (regarding their language, 
special way of life, right to self-determination and the right to association, which include 
the collective dimension of human rights) in: Klopcic, Vera, Individualni in kolektivni 
elementi v mednarodnopravnem varstvu clovekovih pravic (Individual and Collective 
Elements in the International Legal Protection of Human Rights), doctoral dissertation, 
Ljubljana: Faculty of Law, 2002: 187. 

                                         



stricter when it comes to countries in transition and new EU members33, 
which justifies criticism that double standards are used. In any case, there 
are no convincing arguments that recent minority groups should be 
guaranteed the same level of protection that the Constitution grants to the 
Italian and Hungarian minorities (partly also to the Roma), let alone that the 
larger number of the former would be a reason for curbing the rights of the 
latter to some common, average level. 

 
6. The Status of the Roma in Slovenia 

 
The realisation that the Roma34 should be granted special status 

emerged before Slovenia gained independence35, yet there was a lot of 
hesitation regarding the issue36. Nor has an umbrella act on the protection 
of the Roma37 been put into force as stipulated in Article 65 of the 
Constitution, which says that “The status and special rights of the Romany 
community living in Slovenia shall be regulated by law”. There are also 

33 Double Standards on Minority Rights for Accession to the European Union, 
Minority Rights Group International, www.hrea.org. See also: Minorities are treated 
differently within the European Union, www.eumap.org. 

34 According to the 2002 census, 3,246 live in Slovenia, which is at least two times 
fewer than experts had assessed. See Komac, Miran, Varstvo narodnih skupnosti v 
Republiki Sloveniji (The Protection of National Minorities in the Republic of Slovenia), 
Ljubljana: Inštitut za narodnostna vprašanja, 1999: 66. 

35 In Amendment LXVII, passed in 1989, the “way of implementing the special 
rights of the Roma” was listed as one of the areas of legislation. 

36 This is highlighted in the ECRI report of June 2003 and the Council of Europe’s 
Human Rights Commissioner’s report of November 2003: the protection of the Italian and 
Hungarian minorities is assessed as positive, but the reports are more critical of the status 
of the Roma. According to the Commissioner, legislation dealing with the Roma is 
incomplete, especially as regards the use of their language in administrative procedures 
and education in their own language. Interestingly, the Roma tend not to address 
complaints to the Ombudsman, despite numerous problems. People often refuse contact 
with the Roma who normally live in isolated settlements (pp. 32, 33). Mirjam Polzer–
Srienz has assessed that Roma protection in Slovenia is at its very beginnings; 
“Comparison of the Status of the Roma in Slovenia and Austria” in: Poti za izboljšanje 
polozaja Romov v srednji in vzhodni Evropi, Murska Sobota: Council of Europe, April 
1997: 63. Interestingly, members of the majority population have raised their voices in 
certain parts of the country, demanding financial benefits for living alongside Roma 
settlements. 

37 The Government Office for Nationalities is justified in stressing that it would be a 
“comprehensive document that would indicate to the outside world Slovenia’s position on 
the Roma issue” (Informacija o polozaju Romov v Republiki Sloveniji (Information on the 
Status of the Roma in Slovenia). Ljubljana, 1995). 
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mounting doubts about the explanation that such a comprehensive 
framework act on the protection of the Romany minority is unnecessary, 
since individual issues can be dealt with in several acts covering various 
areas. One of them is the Local self-government Act, which stipulates in the 
amended Article 39 that the Roma shall have at least one representative in 
the councils of municipalities where autochthonous Romany communities 
live. Doubts and procrastination regarding the implementation of the 
solution – which is reasonable in a number of ways so it is biased to depict 
it as a privilege – suggest that it might be difficult to garner the necessary 
majority for the adoption of a framework act. In Prekmurje, where the 
Lutheran Church has contributed significantly to the creation of an 
atmosphere of tolerance, the status of the Roma is better and the 
relationship to them more tolerant then elsewhere in Slovenia – particularly 
the Dolenjsko region. 

The implementation of this provision of the Local self-government 
Act was accelerated after the Constitutional Court reached a decision, 
petitioned for by a Roma, Rajko Šajnovič, that the charter of the City of 
Novo Mesto was unlawful38. The Court therefore ordered the city to amend 
the charter within six months with a provision determining that Roma shall 
be represented in the city council. The Constitutional Court also established 
that the Local self-government Act is not in accordance with the 
Constitution, as it does not set down the necessary criteria and makes it 
possible to make arbitrary decisions about whether there actually is an 
autochthonous Roma community living in the respective municipality, 
which therefore must be represented in the municipal council39. 

The National Assembly did not amend the act by including the 
criteria as demanded by the Constitutional Court decision, but 
supplemented it by listing 20 municipalities where autochthonous Roma 
communities live. The Constitutional Court established that such a solution 
is (also) compatible with the Constitution40. The Constitutional Court 

38 “Giving consideration to the fact that the autochthonous character of the Romany 
community on the territory of the Novo Mesto Urban Municipality is established beyond 
doubt, the Constitutional Court holds that the Novo Mesto Urban Municipality could have 
implemented its statutory obligation determined in Art. 39.5 of ZLS already on the basis of 
the present regulation and made it possible for the Romany community to elect a 
representative to the municipal council… For the mentioned reason, the Constitutional 
Court establishes that the challenged charter is inconsistent with Local self-government 
Act since it does not determine that the Romany community, as an autochthonous 
community settled on the territory of Novo Mesto Urban Municipality, has the right to a 
representative on the municipal council.” (Decision on case No. U-I-416/98). 

39 Decision on case No. U-I-416/98-38, March 22, 2001. 
40 Decision on case No. U-I-315/02, October 3, 2002. In this decision the 

Constitutional Court states: “The challenged regulation would interfere with the rights of 

                                         



furthermore decided that the charters of those municipalities that should, 
but do not, accommodate for the representation of the Roma in their 
municipal council are inconsistent with the Constitution41. So far, only one 
municipality (Grosuplje) has failed to fulfil its legal obligation. The state 
authorities have no efficient means of forcing the municipality to 
implement the decision since the Constitutional Court has also declared 
unconstitutional and therefore annulled the legal provision governing the 
dissolution of the local council and mayor (Article 90.b of the Local self-
government Act) when they act in violation of the Constitution or law. 
Moreover, the Council of Europe officials have been persistent in their 
warnings about the inappropriate status of the Roma, which is 
understandable considering that the Roma are those Europeans who have 
no country except the (future) European state. 

 
7. Newly Emerging National Minorities 

 
It is true that the residents of Slovenia who trace their roots to other 

parts of the former Yugoslav federation and belong to its nations (especially 
Serbians, Croats and Bosniaks) far outnumber the Italians and Hungarians, 
yet they do not enjoy special collective minority protection. However, these 
are typically recent national minorities that emerged largely as a result of 
economic immigration from other parts of the former Yugoslavia. They are 
often persons or their descendants who worked in the army, customs and 
similar federal offices, and stayed in Slovenia and created families here, as 

the local community provided the legislature would determine such municipalities 
arbitrarily, before establishing whether an autochthonous Roma community lives in the 
territory of the municipality, or if it would include municipalities where an autochthonous 
Roma community does not live. In the concrete example, the proponents make no such 
claim. The National Assembly said in its reply that in determining the municipalities which 
must grant the Roma the right to elect a representative to the municipal council it drew on 
the conclusions of the Government Office for National Minorities…”. 

41 Decision on case No. U-I-345/02, November 14, 2002, in which the 
Constitutional Court says: “In Decision No. U-I-315/02 the Constitutional Court explained 
that the challenged regulation would interfere with the rights of the local community if the 
legislature determined such municipality in an arbitrary manner… In this case the 
Grosuplje and Semic municipalities replied that they were convinced that the Romany 
community living in their territory does not fulfil the minimum conditions of an 
autochthonous community or historical or traditional settlement. Such assertion can be 
considered a concern addressed at the National Assembly that the listing of these two 
municipalities in Art. 101.a of Local Self-Government Act is arbitrary. However, the 
municipalities have not substantiated their concern. They have only expressed their 
opinion, which is not supported by the facts that would substantiate such. Both 
municipalities do not deny the existence of the Romany community in their territory”. 

                                                                                                       



well as refugees that came to Slovenia in wartime and are unwilling, and 
often unable, to return. Members of these nations do not live in clustered 
communities in Slovenia – except in smaller villages – but are scattered 
around the country. Naturally, though, they enjoy all the individual rights 
that members of other national communities have (regarding the expression 
of national affiliation and culture, the use of their own language and script 
in general and in administrative procedures). It should be noted that all 
residents of Slovenia had equal rights up until Slovenia gained 
independence, regardless of whether they were citizens of Slovenia or other 
Yugoslav republics. When independence was declared, the validity of that 
arrangement was extended until they acquired citizenship42. The issue of 
their minority status has therefore only surfaced in recent years. 

Acquiring Slovenian citizenship was largely problem-free, except 
when applicants were suspected of having actively fought with the 
Yugoslav army against Slovenia’s independence. But those (less than one-
tenth) who did not opt for Slovenian citizenship had their permanent 
residence status unlawfully erased43. The Constitutional Court reached by 
unanimous decision that such persons have to be “issued supplemental 
decisions on the establishment of their permanent residence in the Republic 
of Slovenia” from the time of their unlawful erasure onwards44. 

Objections that the decision violates the constitutional prohibition 
on the retroactivity of regulations is unconvincing. It overlooks the fact that 
the matter in question is not the state’s infringement of the acquired rights 
of individuals (which the prohibition applies to), but the remedy of 
injustices that were caused by the state by its unlawful actions. Opponents 
of the remedy which was ordered by the Constitutional Court have objected 
to it because of the financial compensation for damages that those affected 

42 The 1991 constitutional act on the implementation of the Basic Constitutional 
Charter determines that citizens of other republics that had permanent residence in 
Slovenia on the day of the plebiscite “have equal rights and obligations as citizens of the 
Republic of Slovenia” (except for real estate ownership), until such time as they acquire 
Slovenian citizenship. 

43 Permanent residence was the basis for giving citizens of other Yugoslav republic 
who lived in Slovenia the voting right for the first multi-party election in the spring of 
1990 and the plebiscite at the end of 1990. The unlawful erasure of permanent residence 
indirectly contributed to a general deterioration of their position: other crucial rights are 
directly related to permanent residence, which affected all those who did not leave 
Slovenia voluntarily – or even forcefully – because they lost permanent residence. 

44 Decision on case No. 246/02-28, April 3, 2003. The author of this text co-decided 
as a judge in this decision and other Constitutional Court decisions quoted here that were 
adopted after the end of 2000. 

                                         



could receive45. There have been extensive debates on whether an 
administrative organ can issue supplemental decisions directly based on the 
part of the Constitutional Court decision which sets down the manner in 
which the decision must be implemented in accordance with Article 40 of 
the Constitutional Court Act, or whether it is necessary to adopt a special 
(so-called technical) act. The Constitutional Court’s position that such an 
act is not necessary stems from a long-standing and rich judicature of the 
Court; the first case where it had to determine the manner of 
implementation was dealt with even before the Court was given the explicit 
jurisdiction in the Constitutional Court Act. The Court has so far 
determined the manner of implementation in about sixty cases. Moreover, it 
was never controversial – at least until the issue of the “erased” appeared – 
that “a decision of the Constitutional Court, when the Constitutional Court 
sets the manner of implementation of a Constitutional Court decision based 
on Paragraph 2, Article 40 of the Constitutional Court Act” must be 
considered a legal regulation, which is the sole basis for the issuance of 
decisions by administrative organs46. The Human Rights Commissioner at 

45 Concerning the proposal that a referendum be held to decide that the “erased” 
should not be given any compensation, the Constitutional Court (U-II-1/04, dated February 
26, 2004) provided the following explanation for its opinion that such a question is in 
violation of the Constitution: “In Article 26, Paragraph 1, the Constitution guarantees 
everyone the right to compensation for damages caused through unlawful actions in 
connection with the performance of any function or other activity by a person or body 
performing such function or activity under state authority, local community authority or as 
a bearer of public authority. The cited provision guarantees on a constitutional level 
damage protection from the state and its bodies. This is a constitutional right, which in 
accordance with Article 15, Paragraph 3 of the Constitution can be limited but not fully 
excluded. The Constitution only allows for the exclusion (suspension) of certain human 
rights in case of a war or state of emergency, but even this is prohibited for certain human 
rights. In Article 15, Paragraph 3 the Constitution does not mention the exclusion 
(suspension) of human rights. It is therefore impossible (outside conditions set in Article 
16 of the Constitution) to suspend (exclude) them, since they can only be limited. The 
exclusion of the possibility to demand compensation due to unlawful actions of the state is 
therefore in disharmony with Article 26 of the Constitution”. 

46 Lovro, Dr. Šturm, “Ustavnost in zakonitost”(Constitutionality and Legality) in 
Komentar Ustave RS (Commentary of the Constitution of the Republic of Slovenia), 
Ljubljana: FPDEŠ, 2000: 1009. Franc Testen stresses that “the legal nature of a decision 
taken based on Article 40, Paragraph 2 of the Constitutional Court Act is different than the 
legal nature of a decision concerning the constitutional review of a regulation. The 
legislature can therefore change by law the manner of implementation set in such a way…” 
(“Pristojnosti Ustavnega sodišca (Jurisdiction of the Constitutional Court)” in Komentar 
Ustave RS, Ljubljana: FPDEŠ, 2000: 1133-1134). 

                                         



the Council of Europe, Gil-Robles, explicitly stated that the Constitutional 
Court’s decisions should be implemented consistently47. 

It is expected that aspirations for the recognition of minority status 
for Serbs, Croatians, Bosniaks48, Macedonians, Albanians and 
Montenegrins will grow stronger. A decade into independence it is no 
longer possible to use as an excuse the status that they had in the former 
Yugoslavia, when they were equal to residents of Slovenia even though 
they did not have citizenship, nor the status they had when Slovenia was 
gaining independence. This is especially true considering that they are more 
organised and have a heightened awareness of their common interests, and 
that Slovenia ratified the Council of Europe’s Framework Convention for 
the Protection of National Minorities, which places special emphasis on the 
size of national minorities. 

The Institute for Ethnic Studies chose the right moment to begin a 
survey of the status and situation of nationals of former Yugoslav republics 
in Slovenia49. The report reveals the transformation of the groups of 
residents from other parts of the former federation into national minorities. 
It is a project that convincingly underlines the need for providing these 
national communities an appropriate status; without such Slovenia’s 
policies on national communities remain unwholesome and insufficient. 

Giving them an appropriate status should not be regarded as 
something threatening; instead, it should be seen as something that rounds 
off the process of gaining independence. It was not until Slovenia won 
independence that the groups of residents from other republics began the 
process of transformation into national minorities. The need to provide 

47 The Commissioner proposed that Slovenia: “Ensure that the status of the persons 
erased from the list of permanent residents be regularised without delay in the manner 
prescribed by the Constitutional Court” (29). 

48 The controversy regarding the implementation of the Constitutional Court 
decision on the “erased” as well as complications concerning the construction of a mosque 
in Ljubljana, indicate an increase in intolerance towards national minority communities 
that is related to nations which used to share a common federation state with Slovenians. 
Although in the latter case, the issue is also related to the rights of a minor(ity) religious 
community and the rights of its members. After the Constitutional Court decided that the 
referendum question on the rights of the “erased” is in disharmony with the Constitution 
(U-I-1/04), the Ljubljana City Council requested a constitutional review of the referendum 
on the construction of a mosque. 

49 Krzišnik-Bukic, Vera, Vera Klopcic, Miran Komac, Albanci, Bošnjaki, 
Crnogorci, Hrvati, Makedonci in Srbi v Republiki Sloveniji – AMCMHS v RS (Albanians, 
Bosniaks, Montenegrins, Croatians, Macedonians and Serbs in the Republic of Slovenia), 
Ljubljana: Inštitut za narodnostna vprašanja, December 2003. The researchers’ aim was to 
offer a model for the general regulation of minority issues in Slovenia at the beginning of 
the 21st century and at the threshold of EU membership. 

                                         



them with a status therefore stems from Slovenia’s independence, while 
opposition to this can be labelled as an irrational encumbrance with the 
former situation. 

 
8. The German-speaking minority 

 
The German-speaking minority is very small50 as well as dispersed 

and poorly organised. It has to be noted, however, that it represents what 
remains of a former minority that was autochthonous and lived clustered in 
several Slovenian cities. From over 20,000 before the Second World War, 
their number decreased drastically due to emigration (9,000 Germans 
settled in Austria during the Second World War alone), mass liquidations, 
deportations, resettlement and their fleeing after the Second World War, to 
a mere 1,824 as registered by the 1948 census51. The European 
Commission against Racism and Intolerance (ECRI) stated in the report for 
Slovenia52 that the German-speaking minority is still subject to some 
residual prejudice and stereotyping linked to the events of the Second 
World War. According to the ECRI, intolerance of the German-speaking 
minority is considerable, so it welcomed measures benefiting this minority 
that are mentioned in the bilateral agreement between Slovenia and Austria 
on cooperation in culture, education and science, signed on April 30, 2001. 
Article 15 of the agreement states that signatories would include in the 
programmes of both foreign ministries projects that benefit cultural as well 
as the educational and scientific aspirations and needs of the German-
speaking ethnic group in Slovenia (such as projects on language learning, 
the protection of monuments, scholarships, etc.). This represents a positive 
development in dealing with the status of the German-speaking national 
minority. 

 
9. Minority National Communities and the European Union 
 
Now that Slovenia has joined the EU, which plans to evolve into a 

federation in the foreseeable future, many things are changing for 
minorities on both sides of the disappearing state borders. They will 
gradually feel less and less detached from their nation of origin, except for 
those who will remain on the other side of the EU’s external border for now 
(including Slovenians in the countries of the former Yugoslavia). For 

50 According to the 2002 census, 181 Austrians and 499 Germans live in Slovenia. 
� Nećak, Dušan: “Nekaj osnovnih podatkov o usodi nemške narodnostne skupnosti 

v Sloveniji po letu 1945” (Some Basic Information on the Fate of the German Minority in 
Slovenia after 1945) in Zgodovinski casopis 3 (1993): 439. 

52 The report on Slovenia was released on July 8, 2003 and is available at the 
Council of Europe website at: www.coe.int. 

                                         



Slovenians, this can mean the realisation of the idea of a United Slovenia, 
but one which will be much more open to all foreign influence and relations 
than it is today. On the other hand, however, the transformation of the EU 
into a European federation will make the Slovenian nation a distinct 
minority, much worse than the nation remembers in its collective memory 
of Austro-Hungary and Yugoslavia53. In order to understand the problems 
of national minorities, it is useful to compare them with problems that 
Slovenia will face as a small country and Slovenians as a small nation in 
the future United States of Europe, even more so since we have had more 
than only good experiences as participants in multinational states. It is 
therefore high time to do what Slovenia has not yet done in its relations 
with national minorities. 

 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

53 The constitutional law profession regards experiences from the former Yugoslav 
federation as a valuable, albeit not always pleasant, pre-school education necessary for 
accession to and functioning in the EU. See also: Ribicic, Dr. Ciril (ed.): “Evropsko 
povezovanje: izkušnje (slovenske) preteklosti in pogled v (evropsko) prihodnost” 
(European Integration: The Experience of (Slovenia’s) Past and a Look at (Europe’s) 
Future) in Revija za evropsko ustavnost, 1 (2003): 15-43. 

                                         



"THE CONSTITUTIONAL COURT OF THE SLOVAK REPUBLIC 
IN THE SECOND DECADE OF ITS EXISTENCE" 

 

Dr. Juraj Babjak 
JUDGE OF THE CONSTITUTIONAL COURT 

OF THE SLOVAK REPUBLIC 
 

I. 
 
The Constitutional Court of the Slovak Republic („The 

Constitutional Court“) commenced its activity on 15 th February 1993. The 
Slovak Republic,as a new sovereign state which came into existence on 1 th 
January 1993, created in its Constitution of 1992 the Constitutional Court 
as a permanent specialized authority of constitutional protection („an 
independent authority for protection of constitutionality“ under Article 124 
of the Constitution). 

In the first decade of its existence, the Constitutional Court 
protected values of the rule of law, democracy and human rights within the 
framework of several sorts of proceedings, established in the Constitution 
and more precisely elaborated in the Constitutional Court Code (Law 
No.38/1993 of the Book of Laws and its amendments). 

The proceedings concerned especially conformity of legal 
regulations, interpretation of Constitutional Laws, constitutional comp-
laints, petitions and electoral issues.1 

 
II. 

 
The second decade of the Constitutional Court existence has been 

mainly influenced by the significant constitutional amendment of 2001, 
Constitutional Law No.90/2001 of the Book of Laws which became 
effective on 1 th July 2001 respectively 1 th January 2002 (the 
consequential last amendment of the Constitutional Court Code is Law 
No.124/2002 of the Book of Laws). 

It has concerned, among others, the Constitutional Court´s 
organization, powers, procedural rules, reinforced its position and increased 
the level of protection of fundamental rights and freedoms. 

As to several changes, we may for example point at: the judges are 
appointed for a period of 12 years (as opposed to 7 years previously); 
during proceedings concerning the conformity of legal regulations the 
Constitutional Court can suspend the effect of challenged legal regulations, 
their parts or some of their provisions; new or expanded proceedings 
concern mainly conformity of international agreements, conformity of 



subject matter of referendum, matters of local Government and 
constitutional complaints.  

Since the proceedings concerning constitutional complaints have 
comprised greater part of the Constitutional Court´s activity in the next part 
of my report I concentrate on the constitutional complaint as a new 
constitutional remedy2. 

 
III. 

 
1) Under Article 127 paragraph 1 of the Constitution: “The 

Constitutional Court shall decide on complaints of natural persons or legal 
persons if they are pleading the infringement of their fundamental rights or 
freedoms, or human rights and fundamental freedoms resulting from the 
international treaty which has been ratified by the Slovak Republic and 
promulgated in the manner laid down by a law, save another court shall 
decide on protection of these rights and freedoms“. 

The constitutional complaint has to be connected with the alleged 
violation of the rights and freedoms by the authorities of public power (of 
public service, self-government, courts of general jurisdiction etc.) and the 
Constitutional Court provides protection of rights and freedoms unless this 
protection is decided upon by a different court of general jurisdiction (the 
principle of subsidiarity). 

The constitutional complaint represents constitutional remedy – 
intended for the protection of rights and freedoms mentioned in Article 127 
paragraph 1 of the Constitution – by which one may attain particular reliefs.
 These can be found first of all in paragraphs 2 and 3 of Article 127 
of the Constitution and we may divide them as follows: 

1. holding in the decision that the rights or freedoms were violated 
by a valid decision, measure or by other action; 

2. quashing such decision,measure or other action; 
3. remanding the matter for further proceedings; 
4. ordering 
a) the authority that violated rights and freedoms by inactivity, to 

act 
b) the authority that have been violating rights and freedoms, not to 

continue in violating ("prohibit continuing in the violation“) 
c) the authority that violated rights or freedoms, if possible, to 

reinstate the status before the violation; 
5. awarding the one whose rights were violated an adequate 

financial satisfaction (non-material damage according to Section 56 
paragraph 4 of the Constitutional Court Code).  

 
Legal regulation of constitutional complaint connected with the 

presumption of its adequate application by the Constitutional Court 
represents starting point for its being considered relatively effective 



remedy, with regard to particular reliefs which one may attain by its 
exhaustion. In spite of the fact that among the reliefs there is not award of 
pecuniary damage, Article 127 paragraph 4 of the Constitution opens the 
door for the successful complainant in this way. 

From the Constitutional Court´s decision-making activity on the 
constitutional complaints follows that the constitutional complaint is 
remedy within which there have been utilized some essential elements of 
related concepts of appropriate and just remedy in common-law system3 
and effective remedy in the case-law of the European Court of Human 
Rights("the European Court“).   

The principal reliefs which one may attain by exhausting 
constitutional complaint are restitution and compensation. 

About restitution we may talk regularly in cases in which the 
Constitutional Court made use of its quashing power, set aside the 
impugned decision and returned the case for further proceedings. By this 
way it reinstated the status for the constitutionally conformable enjoyment 
of rights and freedoms. 

The compensation has in principle its place when the restitution is 
not possible (for example, wasted time during unreasonable delays within 
court´s proceedings cannot be reinstated). Regularly it concerns pecuniary 
reparation of non-pecuniary damage which is represented by feelings of 
injustice, unlawfulness, hopelessness, needlessness etc. Sometimes this 
financial compensation is not awarded since the Constitutional Court´s 
proceedings and decision alone are considered to be a sufficient relief for 
the complainant. 

2) The most numerous part of the Constitutional Court´s decision-
making activity on constitutional complaints represents alleged violations 
of the right to have his or her case tried by a court without undue delay 
according to Article 48 paragraph 2 of the Constitution or the right to 
a court hearing within a reasonable time under Article 6 paragraph 1 of the 
Convention for the Protection of Human Rights and Fundamental Freedoms 
("the Convention“). 

In case that the Constitutional Court found in its decision the 
violation of the said rights it regularly in addition ordered the court of 
general jurisdiction not to continue in violating or to proceed in case 
without undue delay and awarded the complainant non-pecuniary damage 
and costs and expenses. 

As to our constitutional complaint, the European Court already 
declared that in case of unreasonable delays, in contravention of Article 6 
paragraph 1 of the Convention, it represented the remedy effective both in 
law and practice, with regard to some previous Constitutional Court´s 
decisions (Decisions  as to the admissibility of 20 October 2002, Nos. 
59784/00, 60237/00, 60242/00, 60679/00, 60680/00, 69563/01 and 60226 
/00, Andrášik and Others v.Slovakia; judgment of 8 April 2003, No.57983 
/00, Slovák v.Slovakia.) 



The effectiveness of constitutional complaint may be demonstrated, 
for example, in two following cases (II.ÚS 5/03, III.ÚS 133/02.) 

In the first case,complainant was judge of the Supreme Court of the 
Slovak Republic, the unsuccesful candidate for the function of Chief 
Justice. He alleged that his right to have access to the elected and public 
officies under equal conditions (Article 30 paragraph 4 in connection with 
Article 12 paragraph 2 of the Constitution) had been violated by way of his 
nomination for the post of Chief Justice and by decision of the Judicial 
Council of the Slovak Republic ("the Judicial Council“) to submit other 
candidate to be appointed Chief Justice by the President of the Slovak 
Republic. 

The Constitutional Court firstly suspended the enforcement of the 
impugned Judicial Council´s decision and on the merits it set it aside and 
returned the case for further proceedings. The Constitutional Court stressed 
that it was necessary for the Judicial Council to make process concerning 
nomination of candidates for the function of Chief Justice objective and to 
put this process in conformity with its constitutional duty to protect 
fundamental right of every candidate to equal access to this function (the 
new election of Chief Justice was not challenged before the Constitutional 
Court). 

In the second case complainant was convicted as fugitive (in his 
absence) by district court and in time of lodging his constitutional 
complaint he served the sentence of imprisonment. 

Since the Constitutional Court found the violations of his rights to 
liberty, fair trial and defence by the proceedings and judgment of the 
district court, it held these violations, set the impugned judgment aside, 
returned the case to the district court to proceed and decide again, ordered 
this court to release the complainant from imprisonment without delay 
(which it realised the next day) and awarded the complainant non-pecuniary 
damage and costs. 

 
IV. 

 
The Constitutional Court of the Slovak Republic has started the 

second decade of its existence by resolving constitutional problems 
emerging from national life, within the framework of its reinforced 
jurisdiction according to the constitutional amendment of 2001. 

Nowadays it stands before its duty to protect values of the rule of 
law, democracy and human rights on the level that has also to be in 
conformity with the position of the Slovak Republic as a new member state 
of the European Union (as from 1 th May 2004.) 

 
 
 
 



Notes 
 
1. More details can be found in: Alexander Brostl, Ján Klučka, Ján 

Mazák: Constitutional Court of the Slovak Republic (Organization, 
Process, Doctrine); PONT, s.r.o. Košice, 2001. 

 
2. I dealt with this topic also in article "The constitutional complaint 

as a remedy“ ("Ústavná sťažnosť ako právny prostriedok nápravy“), 
published in "Slovak Advocacy Bulletin“ ("Bulletin slovenskej advokácie“) 
No.1/2004. 

 
3. For example: Pierre Béliveau: The application of Section 24 of 

the Charter in Criminal Law; National Judicial Institute, Criminal Law 
Intensive Study Program, Cornwall, Canada, May 1994. 
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"DETERMINING FACTORS IN ACHIEVING CONSTITUTIONAL -
JUDICIAL PROTECTION" 

 
Dr. Trendafil Ivanovski 

JUDGE OF THE CONSTITUTIONAL COURT 
OF THE REPUBLIC OF MACEDONIA 

 
 
1. The existence and the functioning of the legal state are the 

foundations of the principle of the rule of law, where this principle is 
implemented in the real life. 

The Constitution is the essential matrix of the legal state and the 
basic premise for achieving constitutionality. It is an indisputable fact that 
we have this fundamental document guaranteeing the fundamental 
freedoms and rights of human and the citizen, a document that determines 
the organization of the state authority. It is also an undisputed fact that the 
constitutional limitations of the government represent one of the 
fundamental pillars of democracy. Under such conditions the freedom of 
the legislator in the normative sphere could be achieved within the 
framework of the constitutionally determined principles. That freedom is 
determined by the fundamental values, principles and bases of the 
Constitution and in one section it is limited to the area where certain 
relations are directly determined by the Constitution itself. 

Taking this into consideration a question is imposed, what is the 
Constitution like, is it implemented, in what degree and how, and are there 
any serious problems in its implementation that limit its constitutionality 
and by that the possibility for a more complete constitutional - judicial 
protection. 

There is an impression that the Constitution of the Republic of 
Macedonia, and the constitutions of the countries in transition i.e. the 
constitutions of the countries from Southeast Europe have one common 
characteristic, and that they are constitutions of desires. Namely, these 
constitutions guarantee almost all the freedoms and rights applied in the 
western democracy countries, however the material bases for exercising 
those freedoms and rights are insufficient. They guarantee market economy, 
a right to property, etc., however during this period (since the time of the 
adoption of the constitutions until today) the market economy, realistically, 
has not been established and the process of privatization is going slowly 
and painfully. Thus the Constitution under such conditions is mainly result 
of the desires to build a society similar to the western democracies, but the 
means to achieve that are quite limited, so a significant portion of the 



constitutions represent only programme expectations and only a small part 
a realistically achievable document. As a result it is quite normal to have 
problems with constitutionality and its protection. 

 
2. The fundamental determining factors that influence the 

establishment of constitutional-judicial protection are exactly the conditions 
for achieving the rule of law principle and functioning of the legal state. 
Those are: 

 
a. Transitional period – which involves a mixture of the new in 

the old and of the old in the new; 
b. The real power of the state – a small state with relatively big 

problems emerging from its social, economic and ethnic nature; 
c. Halt in the reforms – evident in the numerous weaknesses in the 

functioning of the institutions of the system; a great degree of partisation of 
numerous spheres of the social life; inefficient responsibility and the 
phenomena of organised crime and corruption; 

d. Instability – both security and political one, unfortunately not so 
long ago accompanied by wars in the region;  

e. The clash between the normative and the realistic – through 
emphasized normativism, independence of the formal-normative structure 
up to fetishism of norm. Namely, there are phenomena in the desire to 
resolve the constant problems easily, to reach for the normative legal effort 
in establishing the relations; everything is copied; the conviction that the 
resolution of the problems is possible only through their establishment 
grows; an enormous number of institutions and norms are created; the 
reality is shown in a better light; the norm becomes an end to itself and its 
non-achievement often creates a new norm so an illusion is created that 
intensive and deep changes happen in society, etc. 

The above mentioned determining factors – as structural problems 
in achieving constitutionality and manifested weaknesses that could 
threaten the normative-legal and social order, become even more 
complicated in a situation of insufficient economic development, as is the 
case of our country. 

The necessary means for development that remove and soften these 
determining factors will improve the living standards and will create 
conditions for realistic achieving of the constitutionally guaranteed 
freedoms and rights. Thus conditions for constitutionality and its full 
constitutional-judicial protection will be created. 

 
3. The Constitutional Court of the Republic of Macedonia as a result 

of its many years of experience managed to overcome the problems and the 
requirements of transition without any more significant difficulties. Based 
on its experience it had no difficulties to continue doing its fundamental 
role of protecting constitutionality and legality, and under the newly created 



conditions in the Republic of Macedonia it was constituted and built as a 
sovereign and independent country. 

Viewed through the prism of the relations among the various 
bearers of power in the state government organisation system, the 
Constitutional Court based on its constitutional position does not belong to 
the state government organisation system, but it is a separate constitutional 
authority with a position, composition, organisation and competencies 
which are specifically determined in the Constitution. Organisationally and 
functionally it does not originate from the legislation authority, and it is not 
accountable before it. The protection of constitutionality and legality does 
not belong to the government functions and it is a separate and independent, 
as a result of which its implementation is outside any form of achieving 
mutual relations between the legislation and executive power. Hence, the 
Constitutional Court is one of the factors in the Constitution enforcement, 
and as a result in achieving the relations that are determined by the 
Constitution as content of the government organisation. This authority, just 
like all the other constitutional authorities, is an institution of the 
Constitution which draws the basis and the limitations of its function solely 
from the Constitution and it serves its enforcement. This position of the 
Constitutional Court provides a guarantee that the conditions for its 
functioning are protected from being replaced by the current holders of the 
political power because of the adaptation of this function to the daily 
political needs and interests. With their constitutional definition a relative 
consistency of these conditions is secured within the limitations of the 
Constitution’s durability, as the top legal act of the country.  

Continuingly and consistently providing constitutional-judicial 
protection, independent of the changes that happen among the direct 
holders of power, the Constitutional Court becomes a guarantee for 
exercising and rule of law and real social factor in enforcing the 
Constitution and excluding arbitrate interpretation, enforcement and 
implementation of the Constitution and laws. 

Strictly respecting the principle of division of power through 
carrying out its functions, the Constitutional Court increasingly has been 
reinforcing the relations between the holders affirming their special position 
and increasing the trust of the citizens in constitutionality and legality as 
important components of the overall state structure and greater trust of the 
citizens in the Constitutional Court as a protector of constitutionality and 
legality. 

The Constitutional Court in doing its functions does not recognise 
anyone’s unerring, nor looks for mistakes at any cost. Securing precedence 
and supremacy of the Constitution above the laws and all other regulations, 
the Constitutional Court secures coexistence of the legal order. 

 
4. The Constitutional Court of the Republic of Macedonia in 

exercising constitutional-judicial protection at the time of the adoption of 



the 1991 Constitution of the Republic of Macedonia has contributed 
significantly in affirming and enforcing the fundamental principles of the 
constitutional order of the Republic of Macedonia. 

The Constitutional Court decides on about 250 cases and about 120 
petitions that have not been under its authority and as a result have not been 
reviewed at its meetings. Hence, the control of constitutionality and legality 
has been and are issues that mar its work. Thus, annually it decides on the 
harmonisation of about 100 laws or their provisions with the provisions of 
the Constitution; it decides on the harmonisation of about 80 sub-legal 
regulations of the executive authorities and the local self-government units, 
with the provisions of the Constitution and the laws and reviews tens of 
demands for protection of the freedoms and human and civil rights. One 
should point out that in the area of the protection of the freedoms and rights 
the Constitutional Court has relatively narrow authority since it protects 
only the freedoms and human and civil rights related to the freedom of 
conviction, conscious, thought and public expression, political association 
and acting, and prohibition of discrimination of the citizens based on their 
gender, race, religion, nationality, social and political inclination. 
Otherwise, on the protection of the freedoms and the rights the competence 
lies with the courts and the Ombudsman who protects the constitutional and 
legal rights of the citizens violated by the state administration authorities 
and other bodies and organisations with public authorisation. 

In its work the Constitutional Court also acts on issues related to 
conflict of competencies among the legislation, executive and judicial 
entities as well as among the Republic’s authorities and the units of the 
local self-government. Furthermore, it decides on the appearance of 
conditions under which the function of the President of the Republic ceases 
as well as other issues. 

In providing the constitutional-judicial protection, the Constitutional 
Court, securing supremacy of the Constitution, makes efforts to contribute 
towards establishing a unique, coherent and consistent constitutional legal 
system. Thus, in the line of its activities the real premises are created for a 
direct respect of the Constitution in its practical enforcement in all the 
fields of social life. By the enforcement of the normative acts that could be 
the source of violation of human freedoms and rights, the Constitutional 
Court is making efforts for the universal values of the legal, democratic, 
civil and social state to become reality and an integral part of the everyday 
life of the citizens. 

 
5. The central topic of our conference is “Constitutional-Judicial 

Protection – the Present and the Perspectives”. In my address I have spoken 
only about certain aspects of the present in providing this protection. The 
perspectives of this protection for the Constitutional Court depend on the 
Constitution. Understandably, the current Constitution is the present, while 



possible amending of the Constitution with new solutions, for the 
Constitutional Court would become the present. 

 
We see the perspectives of the constitutional-judicial protection in 

the association with the European Union. In achieving this goal we need 
assistance and information, and especially exchange of experiences and 
know-how.We need higher level of organisation and concrete establishment 
of the law of new and enlarged Europe, in which we will bear our part of 
responsibility for its development. 

 
 
 
 
Skopje, April 2004     
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Before I start elaborating the principles of interpreting the 
Convention on Human Rights, I would like to state the reasons why I think 
they are important to be presented at this Conference. First the term itself – 
“principle”- leads to the conclusion that they form the basis for the 
principled, appropriate, adequate and legitimate implementation of the 
Convention and secondly in light of the contents of the Convention and its 
position in the legal system, I consider that it has the features of a source of 
law, which should be used in the realization of the constitutional protection 
of human rights and freedoms in the Republic of Macedonia. In this 
context, I would expect a constructive discussion both at this Conference 
and in the legal theory and practice in general terms. I consider that this 
concept is the basis for the development of the progressive legal thought, 
i.e. that certain decisions of that the Constitutional Court has adopted in the 
field of human rights and freedoms using the Convention as a source of 
law, be treated in the future as a separate source of law. Such an approach 
would certainly be a novelty in our legal theory. However, practice shows 
the need for a different approach in certain segments of the exercise of 
human rights and freedoms.  

Namely, according to the Macedonian legislation, ratifies 
international treaties adopting a law following the parliamentary procedure, 
which need to be in accordance with the Constitution, as the supreme legal 
act in the state (Article 68 of the Constitution of the Republic of 
Macedonia).  

The Law ratifying the Convention, as an international treaty, was 
adopted by the Parliament of the Republic of Macedonia. Hence, the 
Convention is an official part of the Macedonian legislation as set forth in 
the Constitution (Article 98), according to which courts judge on the basis 
of the Constitution, laws and international treaties ratified in compliance 
with the Constitution. Some might react by saying that these provisions are 
part of the Constitutional provisions related to the judiciary and not to the 
Constitutional Court. According to me this is irrelevant if one takes into 
consideration the competencies of the Constitutional Court (Article 110 of 
the Constitution) and the constitutional guarantees regarding fundamental 
rights and freedoms, under which each citizens may invoke protection of 



the freedoms and rights established in the Constitution before the courts and 
before the Constitutional Court of the Republic of Macedonia in a 
procedure based on the principles of priority and urgency (Article 50 of the 
Constitution).  

This would lead me to the conclusion that the Convention can be 
treated as a source of law in the procedures before the courts and in the 
procedures before the Constitutional Court of the Republic of Macedonia 
when it is a matter of the rights and freedoms envisaged in the Convention, 
before any court within its competencies. The question of competencies 
will not be elaborated in this presentation. The above referred to treatment 
of the Convention raises the issue of its interpretation and requires 
presentation of the work of the European Court for Human Rights (ECHR). 
The jurisprudence of the ECHR cannot be divided from the Convention 
since the essence of the interpretation of the Convention is the essence of 
the protection of the rights and freedoms envisaged therein, realized in the 
practice in given cases.  

The acceptance and the application of principles of interpreting the 
Convention within the national constitutional possibilities and categories, I 
believe, is an important segment and an element of the care for exercise and 
protection of human rights and freedoms. These principles have enabled 
efficiency and legitimacy in the application of constitutional mechanisms 
for the realization of the basic role of the Constitutional Court, an organ of 
the state which protecting the constitutionality and legality secures the 
exercise and protection of human rights and freedoms. The Convention and 
its Protocols are European public law, which must be inevitably reflected in 
the decisions of the Constitution Court. Such decisions would have the 
character of a source of law, and they could perhaps be a subject at the legal 
studies as should also be the case with the decision of the ECHR and other 
international courts. In developed democratic systems, the said decisions 
are commented and examined both in theory and in practice. They are in 
fact practical implementation of theory, which is the only important thing 
for the concerned individual and are part of the state, which is there for 
his/her existence in an organized society.  

The fundamental and primary principle of interpreting the 
Convention is the generally accepted internal law principle in accordance 
with the Vienna Convention on the Law of Treaties of 1969. The rules of 
interpreting in this Convention are accepted as general rules of the 
customary international law among which the rules of:  

 
1) "Good will” in accordance with the usual meaning of this term;  
2) The contents of the treaty from the viewpoint of the scope and 

purpose of the Convention in which respect the preamble to the treaty and 
other instruments (such as for example the travaux preparatoires of the 
Convention) are most often used to establish the rationale behind the text;  



3) The meaning of generally accepted terms in defining given 
relation, for example the protection of individual human rights, 
maintenance and promotion of the ideals and values of a democratic 
society, which requires pluralism, tolerance and open-mindedness.  

The rules of interpretation under the Vienna Convention not always 
resolve the problems that arise in the interpretation of the European 
Convention on Human Rights. It is even possible that some meaning under 
the Vienna Convention differs from the meaning used in the decisions of 
the Court. The ECHR jurisprudence offers the opinion of the Court that 
there are differences between the Convention and other types of treaties, 
which are related to the character of agreements concluded between the 
parties. In the case Ireland v. the UK the Court established that the 
Convention contains provisions, which are more than reciprocal obligations 
among state–parties. It creates network of multilateral, bilateral 
undertakings, positive obligations that in the words of the preamble benefit 
the collective expression of human rights and freedoms.  

In this context, it could be said that the interpretation of the 
Convention went beyond and accepted another principle, the concept of 
interpretation, which is necessary for its implementation– the autonomous 
interpretation of the Covention. This is also owed to the fact that not always 
certain interpretation of given terms of the national law corresponds to the 
meaning of the terms in the Convention. Certain terms have a specific, 
autonomous or independent meaning. The terms such as “civil rights and 
duties, criminal prosecution, court, court independence and impartiality, 
fair procedure, reasonable time, legality, legal security, the needs in a 
democratic society” all have an autonomous meaning in the Convention 
interpretation regardless of the meaning of these terms at the national level. 
This can be especially illustrated by cases in which civil rights and duties 
are determined and in criminal law matters when a person is criminally 
prosecuted. Thus, not all civil law cases according to the interpretation at 
the national level are covered by the concept of defining what is “dispute” 
and what are the “rights and duties” under the Convention. The same can be 
said for the nature of these rights and duties of civil law character and the 
administrative disputes. The Convention and the Court have not given a 
general definition in terms of the above stated, but not always accept the 
national classification in this sphere. The classification is the starting point 
especially in the criminal law area when the legal methods of the state in 
defining the crime are taken into consideration. However, the character of 
the crime and the level of strictness of the punishment have a greater weight 
in determining the character of the crime. In some cases in light of the 
given parameters disciplinary proceedings are considered as falling within 
criminal law, and offenses or misdemeanors are treated as a crime.  

The Convention is a “life instrument” and it must be interpreted 
from the aspect of the time in which the circumstances have arisen. This 
principle is embedded in the jurisprudence of the ECHR, which is under 



constant observation. It is necessary from the viewpoint of its consistent 
application which offers the guarantees for respect of the once adopted 
decisions, and from the viewpoint of the opportunities to advance the 
respect through certain progressive interpretation of the Convention in the 
newly created circumstances. The fact that there could be certain changes 
seemingly in the jurisprudence does not mean arbitrary conduct, but only 
progressiveness in the interpretation concept resulting from the changes in 
the present conditions.  

In the case Loizidu v. Turkey, the Court accepts that the above 
stated approach is not limited only to the substantive Convention 
provisions, but is also applied to the provisions related to the procedures of 
the Convention implementation machinery.  

Thus, it can be concluded that the provisions of the Convention and 
of its Protocols cannot be interpreted always and only following the 
interpretation of the Convention drafters expressed more than 50 years ago. 
The conditions change, and it is not always possible to make forecasts, 
although one must admit that the Convention drafters were indeed 
farsighted in the preparation of the Convention.  

The “evolutive principle” of interpreting presumes following the 
European standards and trends and international treaties, which is not 
always to be met as the basis of the national laws and practice of the 
Council of Europe member-states. This principle accepts the approach of 
modern conduct and reality despite the fact that issues of limitation arising 
from the text of the Convention are also present. This can be illustrated by 
cases related to the legal position of transsexuals, or those related to the 
obligatory membership in some professional associations, which is 
accepted as negative interference of the state in the right to freedom of 
association. The application of the evolutive principle has been accepted in 
some cases related to the prohibition of torture (Article 3 of the 
Convention).  

The character of the treatment of the person subject to torture, 
inhuman or degrading treatment or punishment in the case of Selmauni v. 
France has been the basis for the application of this principle. Namely, the 
Court established that certain activities, which in the past were classified as 
inhuman or degrading treatment, as a weaker form of torture, in the future 
need to be classified differently.  

The Court assumed the position that it is necessary to enhance the 
standards in terms of protection of human rights and freedoms, which 
correspond to the obviously increased need for greater severity in assessing 
the charter of the violations of the basic values of the democratic society. 
The Court accepted that the physical and mental abuses taken in their 
entirety had caused great pain and suffering which were especially serious 
and cruel. Hence, these acts were assessed as torture. In the application of 
the evolutive principle the Court arguments its conclusion with another 



international document – the UN Convention against Torture and other 
Cruel Inhuman or Degrading Treatment and Punishment.  

The Convention rights and freedoms and all principles of its 
interpretation would be an illusion if they were only theoretical. Therefore, 
the principle of effectiveness in the interpretation is of special importance. 
This forms the grounds for implementation of the theory into practice. The 
Convention guarantees rights, which must be effective and give results in 
the practice. The existence of theoretical or illusionary rights is not treated 
as fulfillment of obligations assumed under the Convention by the state 
party. The Court has stated that it is focused on the realistic position of the 
individual, and not on formalities. The domestic legal system needs to offer 
guarantees that the law is being enforced. This is especially important in 
terms of positive obligations on the part of the state party in the fulfillment 
of the obligations of protecting the individual's rights when violated by 
others. Following the principle of effectiveness, the Court has accepted that 
the procedural rights related to the protection of the individual from 
eventual Convention violations are fundamental rights and must be 
implemented. An example of the effectiveness can be the position of the 
Court accepting that in a case of absence of legal representation in a civil 
law procedure, in which the right to legal assistance is not obligatory, the 
party was not able to exercise the right to access to court although the party 
had the right to institute a court procedure. Or in the case of allowed 
demonstrations the right to assembly must be effectively implemented 
enabling the demonstrators to exercise the right without fearing that they 
can be subject to physical attacks from other groups holding opposite 
opinions from them. The inability under domestic law for a mentally 
disabled person to institute criminal law proceedings against a person who 
has committed a rape leads to violation of the effective true respect for the 
right to private life (cases Airey v. Ireland and X and Y v. the Netherlands).  

The “proportionality principle” is especially important in 
interpreting the Convention in light of the character of certain rights and 
freedoms, which are not absolute. It presupposes the need for securing a 
balance of various competitive interests. Certain limitation of a given right 
or freedom is correlated to the necessity of a legitimate purpose, the interest 
in attainting that purpose and the requirements of democracy. The 
Convention system recognizes the institute of a fair balance between 
requirements of society and the individual's fundamental rights and I would 
say the balance between what the society is obliged to enable (individual 
rights) and the need for their restrictions. The proportionality test is not 
uniform and has various alternatives, however the reasons for the deviation 
from the individual right or freedom must not be excessive. It needs to be 
justified and necessary in a democratic society. It is necessary to have a 
justified link, a proportional relation between the means employed and the 
intended goal, a fair balance between the general and the individual in 
terms of the interests. The application of this principle is a great challenge 



in the consideration of given cases related to the right to respect for private 
and family life (Article 8), the freedom of thought, conscience and religion 
(Article 9), freedom of expression (Article 10), freedom of assembly and 
association (Article 11), the prohibition of torture (Article 14).  

When mentioning the principle of proportionality one must mention 
the so-called principle of margin of appreciation under which the state 
determines the manner of implementation of the Convention. A generally 
accepted rule is that states through their organs, which naturally applies to 
the Constitutional Court, are in a better position to asses the need for and 
the volume of measures applied in a given situation, which possibly 
negatively affects the rights and freedoms. The ECHR assesses whether the 
state in the concerned case has acted excessively or within the framework 
of the given concept, respecting Article 1 of the Convention, which in fact 
gives a wide margin for correct and legitimate conduct. Accordingly, the 
state is obliged to secure the rights and freedoms set forth in the Convention 
within its jurisdiction. The person who considers himself/herself affected 
by the activity or lack of activity on the part of the state must present this in 
terms of the jurisdiction of the concerned state party.  

The term jurisdiction has an autonomous Convention meaning and 
its interpretation is flexible enabling a wider meaning. This term is not 
related only to the classical territorial jurisdiction, but it also relates to 
situations outside the territory of the state party when the person is affected 
by the authorities of the state party or depends on the control implemented 
by the state. The interpretation of the term jurisdiction goes into the realistic 
competencies since it relates to all acts by the state in fulfilling its 
obligations in the field of human rights and freedoms. The Court does not 
make a difference in terms of the type of rules and measures undertaken by 
the state and does not exclude any part of its jurisdiction when assessing the 
harmonization with the Convention. The state is called upon to prove that it 
has acted in accordance with the Convention within its jurisdiction taken on 
the whole. The Court examines this through the provisions of the 
Constitution or through the provisions, which have legislative, legal force. 
From the moment such provisions become the means through which the 
state exercises its jurisdiction in the given area, they become object of 
examination of harmonization (cases Allied Communist Party of Turkey v. 
Turkey, Soering v. the UK, Ireland v. the UK).  

The responsibilities of the state parties extend to the state’s entering 
into contractual relations upon entry into force of the Convention and its 
Protocol for that state (Mathews v. the UK). The Court concludes that when 
the state party has acceded to international organizations and has assumed 
certain obligations in this respect in order to follow or enhance the 
cooperation in given fields of activities and when it transfers certain 
competencies to these organizations or approves certain immunities, there 
could be implications on the protection of human rights. This would be 
incompatible with the goals of the Convention, although the state 



undertakes it within its jurisdiction, since in entering into such relations the 
state has limited its obligations assumed under the Convention in relation to 
the field of activity covered with the prescription of such a right.  

The presented principles as part of the instruments with which the 
Court perform its functions would not be complete if we do not take into 
consideration the subsidiary principle in the work of the Court. Hence, the 
state has been given the primary possibility in deciding and thus the 
opportunity of the state in the field of care for the realization of human 
rights and freedoms.  

At the end, I would again underline the importance of the principles 
of interpretation of the Convention and its Protocols, as one of the 
opportunities for gathering experiences in the realization of the 
constitutional protection as the basis for the correct implementation of the 
Convention instrument in the sphere of human rights and freedoms. The 
interpretation is a creative process, which does not tolerate an excessive 
formalism; it is not possible to adopt a law for each relation in the narrow 
sense of the word. Such formalism does not allow development although at 
first glance is a guarantee for lack of arbitrariness. The Constitution is a 
framework, which lists the rights and freedoms exercised through its correct 
interpretation. The ECHR and its jurisprudence is the true treasury for such 
a realization, which certainly should be taken advantage of. The 
Constitutional Court will gain on quality in exercising its function of 
constitutional protection if it accepts the presented principles of course 
where possible. This would also mean decrease of the number of cases 
before the ECHR against the Republic of Macedonia, which is increasing.  

 
 
 
 
Skopje, June 2004 
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1. With the adoption of the Constitution of the Russian Federation 

the substantial changes in the social order of the Russian Federation were 
taken into consideration at the highest legal level. There were changes in 
the economic, legal, social sphere of life. However, the major changes 
occurred in the mutual relations between the society, state and the 
individual. These changes were reflected in Article 2 of the Constitution of 
the Russian Federation, according to which the individual, his/her rights 
and freedoms were proclaimed as the highest values, while the recognition, 
respect and protection of the rights and freedoms of the individual were 
defined as the state’s obligation.  

 
2.The Constitutional Court of the Russian Federation guarantees the 

realization of the state’s obligations. In accordance with Article 3 of the 
Federal Constitutional Law referring to the Constitutional Court of the 
Russian Federation, the Constitutional Court is established for the purpose 
of protecting the basis of the constitutional order, the fundamental human 
rights and freedoms, securing the supremacy of the Constitution of the 
Russian Federation and its direct application on the entire territory of the 
state.  

In accordance with the Constitution of the Russian Federation 
(Article 125) and the Law on the Constitutional Court of the Russian 
Federation, the Constitutional Court decides whether the federal laws, 
normative acts of the President of the Russian Federation, Parliament and 
Government, then the Constitutions and laws of the subjects of the Russian 
Federation, international treaties which have not entered into force are in 
accordance with the Constitution of the Russian Federation; then it decides 
on disputes about competencies of the state organs; it offers legal 
interpretation of the Constitution; and it presents conclusions regarding the 
respect for the constitutional order in respect of instituted charges against 
the President of the Russian Federation against high treason and serious 
crimes.  

 



3. The role of the Court in the protection of human rights and 
freedoms is especially important. Article 125 of the Constitution of the 
Russian Federation envisages that the Constitutional Court considers 
applications against violations of constitutionals rights and freedoms of 
citizens and upon request of the courts it examines the constitutionality of 
the law applied in a given case.  

Consequently, there are certain conditions when the Court is obliged 
to accept the application for consideration: there can be complaints 
instituted against the normative aspects of the law; the norm must be 
applied in the given case, or it has already been subject of consideration by 
other courts and state organs.  

Not only citizens of the Russian Federation, but also foreign 
nationals and stateless persons may apply to the Constitutional Court when 
their constitutional rights and freedoms are violated by a law. In addition, in 
its jurisprudence the Court recognizes legal entities (including foreign 
states) as subjects that can address the Court.  

 
4. The applications against violation of constitutional rights and 

freedoms as an institute applied in Russia appeared after the adoption of the 
Constitution of the Russian Federation of 1993. Each year the Court 
receives 14 to 15.000 applications, 90% of which are applications filed by 
citizens. Of course, not all of them satisfy the admissibility criteria, yet each 
application is considered by experts in various fields at the Secretariat. In 
case the application does not fulfill the rules envisaged in law then it is 
rejected. In serious and disputable cases and upon request of the applicant 
the application is considered at a plenary session at which it is explained 
whether the application has been rejected or it is admissible.  

In the period from 1991 to 2002, the Constitutional Court of the 
Russian Federation at its open and plenary sessions considered 3503 
applications filed by citizens (including collective applications), 86 
applications by associations of citizens (legal entities), 69 requests from 
courts of general jurisdiction and courts of arbitration for consideration of 
cases of violations of constitutional rights and freedoms. In the same 
period, the Constitutional Court of the Russian Federation in 142 cases 
established complete or partial violation of constitutional provisions. This 
meant protection of rights and freedoms related to the right to property, 
equality before the law, the decision of the Court to introduce moratorium 
on the death penalty, inviolability of the right to information; freedom of 
movement, choice of the place of residence (abolishment of the institute of 
registering with the state authorities); freedom of expression; the right to 
vote, the right to court protection and legal assistance and so forth.  

 
5. The important role of the Constitutional Court in the protection of 

human rights and freedoms of citizens is based on its constitutional-legal 
status. Its decisions apply to all legislative, executive and judicial 



authorities in the state, the organs of the local self-government, enterprises, 
institutions, organizations, officials, citizens and associations of citizens on 
the entire territory of the Russian Federation. The decisions of the 
Constitutional Court are final and are not subject to complaint procedures 
and enter into force immediately upon adoption. The decisions enter into 
force directly and their implementation does not require approval or 
consent by other state organs or officials. If the Constitutional Court 
establishes that a certain legal act is contrary to the Constitution then the act 
losses its legal force and may not be again adopted by the President, 
Parliament, or Government.  

Legal acts or some of their provisions which have been proclaimed 
as contrary to the Constitution lose their legal force; while international 
treaties which are not in accordance with the Constitution of the Russian 
Federation do not enter into force and are not applied or respected. The 
decision of all other courts and authorities adopted on grounds of legal acts 
recognized as unconstitutional are not applied and are subject to revision 
following the existing procedure. If there is legal vacuum as a result of the 
proclamation of a given act as unconstitutional, then the legislate body or 
another competent state authority must adopt another law, while until the 
adoption of the law, the Constitution of the Russian Federation shall apply. 
The non-fulfillment of such an obligation gives rise to appropriate measures 
in respect of the legal liabilities.  

 
6. There are series of factors, which complicate the work of the 

Constitutional Court on the protection of the rights and freedoms of 
citizens. The incomplete reforms of the existing legislation conditioned by 
the volume and complexity of the tasks for harmonization of the legal 
system with the Constitution of the Russian Federation are of primary 
significance in this respect. Currently, there are still acts, which are still into 
force adopted even at the time of the socialist order. Furthermore, certain 
federal laws envisaged in the Constitution of the Russian Federation have 
not been adopted.  

 
There are also other complex issues requiring theoretical and 

practical resolution. 
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Dear Chairperson, Dear Colleagues,  
 
This year, the Constitutional Court of the Republic of Croatia, as all 

other constitutional courts in the area of former Yugoslavia, marks 40 years 
of its work. However, despite the common heritage, the newly created 
states in this area have differently regulated the competencies of their 
constitutional courts. 

The Constitutional Court of the Republic of Croatia is featured by 
wide scope competencies. For example, the Croatian Constitutional Court 
implements an abstract control of laws and other regulations, protects 
human rights and fundamental freedoms, when violated by individual acts 
of public authorities, decides on the responsibilities of the President of 
Croatia, decides on the conflict of competencies of legislative, executive 
and judiciary authorities, prohibits the work of political parties if it 
establishes that their platform and work is not in accordance with the 
Constitution, follows the implementation of the constitutionality and 
legality and informs the national Parliament about established occurrences 
of unconstitutionality etc.  

Most cases in the practice – almost 90% - are related to the 
protection of human rights and fundamental freedoms, when violated by 
individual acts of public authorities. This procedure is instituted trough the 
so called constitutional application. The constitutional application can be 
instituted against each individual act of the public authorities, which decide 
on the rights and duties of the applicant, or about the suspicions or charges 
against a punishable act of the applicant. They can be instituted after all 
regular legal remedies have been exhausted.  

In the last 10 years, the Croatian Constitutional Court received a 
total number of constitutional applications, and it has resolved or %. An 
average of the applications are admissible. Despite the small number of 
adopted constitutional applications, their number is progressively 
increasing. Such an increase is concerning, with the caseload becoming a 
problem as well.  



The Constitutional Court of Croatia is in an exceptionally difficult 
situation as of 2002. In 2002, the institute of constitutional application was 
additionally enlarged, becoming an instrument for the protection against 
unreasonably long court procedures.  

 
How did this happen? 
 
Croatia ratified the European Convention for the Protection of 

Human Rights and Fundamental Freedoms in November 1997. Ever since 
the European Court for Human Rights in Strasbourg has jurisdiction over 
decisions adopted by state authorities of the Republic of Croatia. Ever 
since, Article 6, paragraph 1 of the European Convention is applied in the 
internal legal order of the Republic of Croatia. This article defies the right 
to a fair trial, which also covers the right of any individual that his/her case 
is examined by an independent and impartial court established in 
accordance with the law within a reasonable period.  

At the time of ratification of the European Convention, the 
Constitution of the Republic of Croatia did not contain a similar provision 
regarding the right to a fair trial. However, the legislator, adopting the 
Constitutional Law on the Constitutional Court of the Republic of Croatia 
in 1999, enlarged the competencies of the Constitutional Court to 
consideration of issues of reasonable duration of court procedures. In cases 
of determining whether a court procedure is unreasonably long, the 
Constitutional Court had the competence of directing the regular court to 
adopt a decision within a given period.  

It is known that the European Court for Human Rights changed its 
legal position in 2000. Hence, it started to correlate the violation of the right 
to reasonable length of the court procedures under Article 6, paragraph 1 to 
Article 13 of the European Convention. Article 13 prescribes that any 
person has the right to an effective legal remedy before the domestic 
bodies. The change of the legal position of the European Court is contained 
in the well-known decision in the case Kudla v. Poland of 26 October 2000. 
After the adoption of this decision the European Court, in several of its 
decision against Croatia, has established that in Croatia there is no effective 
domestic legal remedy of legal protection against unreasonably long court 
procedures. The protection offered in this context by the Constitutional 
Court may not be considered as effective since the law defines such a 
protection as an exception, while the institution of the procedure 
exclusively depends on the discretionary decision of the Constitutional 
Court.  

In November the same year, the Croatian Parliament amended the 
Constitution of the Republic of Croatia. The new Article 29 of the 
Constitution guarantees each person the right to a fair trial, which covers 
the right to adoption of a court decision within a reasonable time.  



Afterwards, in 2002, the Croatian Parliament amended the 
Constitutional Law on the Constitutional Court of the Republic of Croatia. 
The new Article 63 of the Constitutional Court prescribes that:  

- First, the Constitutional Court is obliged to institute proceedings 
upon a constitutional application even before all regular legal remedies 
have been exhausted in cases when the court has not decided in reasonable 
period on the right and duties of the applicant or on the suspicions or 
charges for the crimes.  

- Secondly, in the decision on the admissibility of the constitutional 
application against non-adoption of a decision within a reasonable period, 
the Constitutional Court shall determine for the competent court a period 
for the adoption of the decision by which the court shall decide on the 
merits on the rights and duties or on the suspicions or charges against the 
punishable act by the applicant. The period for the adoption of the decision 
starts on the day following the day of publication of the decision of the 
Constitutional Court in the Official Gazette of the Republic of Croatia;  

- Third, in the same decision the Constitutional Court shall 
determine a just compensation for the applicant for violation of his/her 
constitutional rights by the court when deciding on the rights and 
obligations of the applicant or on the suspicions or charges against 
punishable acts within unreasonably long period. The compensation is paid 
out of the state budget within three months from the day the citizen has 
filed the compensation claim. 

In the procedures regarding the reasonable length of court 
procedures the Constitutional Court has accepted the standard indicators of 
the European Court. Accordingly, the Constitutional Court decides on the 
length of the court procedures taking into consideration the day of entry 
into force of the European Convention for the Republic of Croatia and it 
takes into consideration the following as well:  

1) The complexity of the case;  
2) The contribution of the courts and other relevant bodies to the 

length of the procedure; 
3) The contribution of the applicant to the length of the procedure; 
4) Special circumstances justifying the length of the procedure;  
5) And the importance of the case for the applicant.  
The Constitutional Court received the first constitutional 

applications under the new Article 63 of the Constitutional Law 
immediately after its entry into force. In the period from May 2002 to May 
2003 the Constitutional Court has received a total number of 1.171 
constitutional applications against unreasonably long court procedures. 
Thus far, it has decided in 487 or 41.6% of the cases of the total number of 
received applications under Article 63. Out of the total number of decided 
cases, there were 62 accepted applications, which is 12.7% of all resolved 
constitutional applications. The total amount of determined compensations 



for violations of the right to a court decision adopted in a reasonable period 
until 1 May 2004 was 483.735 Kuna or approximately 65.000 EURO.  

The enlarged competencies of the Constitutional Court of the 
Republic of Croatia, encompassing cases of length of the court procedures 
has tremendously burdened its work in the last two years.  

Hence, the Constitutional Court has distanced itself from the 
classical and overriding competence – abstract control of the laws and other 
regulations. On the other hand, due to the great number of filed 
constitutional applications under Article 63 of the Constitutional Court, 
which is constantly increasing, there is a danger that the procedures before 
the Constitutional Court last unreasonably long.  

Dear Colleague, the goal of this high-ranking gathering is to discuss 
the current situation and the protects of the constitutional law protection. In 
my presentation, I attempted to describe the current situation in terms of the 
competencies of the Constitutional Court of the Republic of Croatia in 
providing constitutional court protection against unreasonably long court 
procedures. The situation is not good. Considering the hitherto experiences, 
I can conclude that the Constitutional Court must not be the only institution 
in the country providing protection against unreasonably long court 
procedures.  

Therefore, if we speak about the prospects of the constitutional 
court protection in this context, I can responsibly underline the need for 
organizing protection against unreasonably long court procedures at the 
level of other state bodies. These could be the regular courts, or even 
specially established bodies. The Constitutional Court may not be the only 
and exclusive body working on this issue.  

At the end, I believe that the above referred to experiences of the 
Constitutional Court of the Republic of Croatia could be useful to other 
countries considering the manners in which to organize the protection 
against unreasonably long court procedures. I also hope that at this 
Conference we will be able to hear the views of other countries about this 
issue.  

The examples of decisions of the Constitutional Court of the 
Republic of Croatia, which you can find in the distributed materials, about 
the reasonable length of court procedures could serve as a contribution to 
the discussion on this issue. 

 
 
 
Dear Chairperson, Dear Colleagues, I would like to thank you for 

your attention.  
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My presentation is about a topic that we all faced up with and until 

this present day we do not know whether this topic will become reality in 
near future. However, this does not prevent us to speak about it. At the 
same time, although this topic is in front of us, it has its past. We should not 
believe that the European Union will wait for 2004, 2005 or 2006 in order 
to achieve the protection of fundamental rights in the area of the activities 
of the European Union. If we have time, we will be able to talk about the 
jurisdiction of the European Court of Justice which gradually established 
common values regarding the essential rights and at the same time adopted 
very simple way of thinking which was undertaken by the European 
Agreements. Namely, it is about this kind of thinking: when in all EU 
members states, 6, 9, 12, 15, 25 certain basic essential rights exists in 
positive law it is that obvious those countries establish and respect the basic 
rules of the European law. Because in each of these countries this law has 
its own reality, there is no reason why that law should not be implemented 
as a common law by the member states. This jurisdiction was implemented 
in certain legal documents as are the Mastricht and Amsterdam Treaties. 

However, today we all face up with a new system and I would like 
to talk about it, to represent its structure and in a few minutes to speak 
about one new topic which represents its continuation and strengthens the 
position of EU legal system.  

 
A - First, what might happen if European constitutional Treaty is 

adopted by the 25 member states in few days or in few weeks, if it is 
ratified by all these 25 member states, which certainly will not be an easy 
and simple procedure, and eventually come into force, from now up to 18 
months or 2 years to become a positive law? 

The starting point in that case would be article I-9 of the first part of 
this Treaty.55 The Union recognises the rights, freedoms and principles 
which are emphasised in the Charter of fundamental rights what is included 
in the second part of the new Constitution of the EU. This Charter of the 

54  Translated from the French oral presentation. 
55  Reference quoted from the treaty signed in Rome the 29th october 2004. 

                                         



EU exists since December 2000 and it results from the decisions adopted in 
1999 and from the meeting of the special instance of the Convention and on 
establishing a legal document known as Charter of the fundamental rights 
of the EU. This legal document which leans on the Convention of the 
human rights and on the other hand goes even further, today represents and 
has an original character. This Charter is not a text from the positive law, 
which could be implemented as a normative instrument, which represents 
its first originality. But the legal system of the EU begins to consider it as 
one of the basic principles of the community law and in that way it is 
becoming part of its legislation.56  

The text of this Charter is inspired from the European convention of 
human rights that refers to issues it covers and in that case we will have in 
the Charter and in the European constitution an article establishing the link 
between the European Constitution and the European Convention as it is 
interpreted by the Court in Strasbourg on such way when the provisions are 
identical the interpretation will also be identical. However, the Charter also 
contains certain rights that are not determined in the Convention for human 
rights and does not represent such human rights. I mean some social rights 
and those which are related to the civil status or good governance, because 
Charters' authors wanted to go beyond its scope of references the classical 
rights as is set down in the ECHR and therefore expanded it. Thus the 
Charter's contents will go further and will cover wider domain that of the 
ECHR's.  

The last original characteristic is the area on which it applies to. In 
the Charter, which dated from December 2000, the defined fundamental 
rights which are implemented only within the framework of the EU 
competencies are clear precise and that it is again undertaken in the 
constitution's project. It is not about the system of citizen's essential rights 
of EU member states; it is about system of fundamental rights within the 
framework of the competencies, activities and the responsibilities of the 
EU. Thus, of course, could cover wider domain but it could not cover the 
whole field of public or collective activities.  

Within the framework of this EU's domain, regardless of whether 
the decisions result from the European Institutions as it is the European 
Commission or the Council of Ministries or the European Parliament or 
from the National authorities that act on the behalf of the EU. In that case, 
the fundamental rights of the EU will also be covered by their acts. Here 
you can understand the system's originality today and the originality that 
will exists tomorrow. It is about a system which is so developed and 
sophisticated and I will avoid some complicated elements, but it is about 
the system which belongs to what the EU is about - it is about a partial 
federal order. It is not a system which covers all activities.  

56 See Venice Commission, opinion n° 256/2003, 12-13th december 2003. 
                                         



B - In the second part of my presentation, I would like to try to 
simplify something which is very complicated – what would be the 
situation in the EU member states after adoption of the Constitution and the 
system of the fundamental rights? The first ascertainment is that in the 25 
member states of the EU today, 30 maybe tomorrow and 35 the day after 
tomorrow, and I sincerely hope that the Republic of Macedonia will 
become member of the EU in near future, we are going to have connection 
and importance of more systems of the fundamental rights. In each EU 
member states, obviously there is a national system for human rights 
protection and they are different from one to another country. In certain 
cases the Constitutional court safeguards them and in other countries they 
depend on other judicial authorities. In all EU member states, even though 
in others, we all have the system of the European Convention for human 
rights' protection. That is a system which, as we know, is evolutionary and 
dynamic, and from my point of view it has two main characteristic. Your 
Macedonian colleague - judge in the ECHR, reminded us of it in her 
presentation. The first characteristic is that it obviously works only as 
regards the application of the European Convention as modified by its 
protocols. Secondly, the European Court of Human Rights, for the 
indispensable entirety of the judiciary, acts only at the end of the procedure 
when all internal remedies have been exhausted. Today the European Court 
is accustomed in its work to sanction some of the decisions brought by the 
National courts. Eventually, the third system would be the EU's, which 
regarding on what I have exposed so far will have other characteristics. 
Regarding its field of application only within framework of what is the 
activity of the EU, there will also have a lot of activities which will not be 
in the scope of references of the EU and therefore they will be out of the 
scope of the fundamental rights of the EU. For example, here it is about the 
rights of the general social welfare. However, EU's system and the 
intervention by European Court of Justice, which represents regulatory 
body, will be much faster then the ECHR's intervention because any other 
court could refer to this court through court proceedings if there is 
suspicion in interpretation of the European legal documents especially if it 
refers to the Charter of the human rights. That means we have very 
different system. 

If I had time, and I was thinking about this question from 
pedagogical point of view, I would have exposed certain number of cases 
where in light of concrete situation we will have one, two or three systems 
that could be applied in the EU member states. In certain cases only 
national system could be applied; in others, we could use national system 
and that of the ECHR, but in the third case we will have all three levels. I 
will not mention for now the presumption that might be accomplished and 
which is included in the European Draft Constitution what means abiding 
by the Convention of the human rights. In that case we can imagine that the 
decisions of the observing Court of justice will be conveyed to the Court in 



Strasbourg.  
I will not prolong too much with this presentation in order not to 

enlarge your confusion due to double asked question. The first question is 
whether there is risk of conflict in the future between these two systems, 
and the second question is whether these systems are finally good for the 
rights of the individuals and citizens? As a response of the first question 
there are risks of conflicts in the event of reaching judgements for similar 
question by more judiciaries. Here in theory the conflicts might appear. But 
this was repeated several times this morning and there is one genuine 
tendency from supreme justices, especially in the area of the fundamental 
rights, to avoid the conflicts. Mrs Veil reminds us how the Constitutional 
Council takes into consideration European judiciary and the similarity 
exists for the careful readers of the judiciary of these courts. For an 
example, between the Court in Luxembourg and the Court in Strasbourg 
there are links that mean the conflicts do not appear automatically but they 
should not be excluded either. It should be raised the question for knowing 
who is going to be the ultimate justice regarding the fundamental rights in 
the EU's countries. As our German colleague said, personally I have one 
unique assurance that is not going to be about the national judge. 

Than, the second question: whether this system will be positive and 
bring us benefits? I would say that for the EU, in accordance with the 
Charter for the fundamental rights and the 25th member states of the EU 
that use the European Convention, the Court in Strasbourg and the Court in 
Luxembourg would be quite sufficient. However, owing to different 
reasons which are well known to the EU's legislators, the system of 
establishing the Charter for the basic rights has been adopted. Inescapable, 
this Charter, today or tomorrow, will not be limited anymore in the scope of 
the references of the EU. Maybe it represents the hope for the EU's citizens 
and I am quite positive that the Charter for the fundamental rights of the EU 
will represent such of Charter for human rights in the future for integrity of 
all member states in the European Union.                  

 
 
Thank you for your attention, 
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Theses 

 
I 

 
The Constitutional Tribunal of Poland, created by act of parliament 

in 1985, commenced its adjudication already in the following year. Its work 
can be divided into distinct periods. The first period lasted until the 
amendment of the so-called Stalinist constitution in December 1989, 
following the political transformations commenced by the Round Table 
talks and the elections of 4 June 1989. The changes that were made aimed 
to purify the text of the constitution of the embellishment that was typical 
of the previous era, but the most important thing was to express, in a new 
article 1, the principle that “The Republic of Poland is a democratic state 
ruled by law and implementing the principles of social justice.” The end of 
this first period coincided with a partial change to the composition of the 
Tribunal whereby half its members were elected by the new Sejm, which 
had the important effect of giving the Tribunal fresh dynamics.  

The second period lasted until the adoption of the present 
Constitution, which came into force on 17 October 1997.  

The third period begins with the introduction, on 17 October 1999, 
of the principle whereby adjudications by the Tribunal are final. Previously, 
in principle, they were subject to approval by the Sejm. It turns out that this 
date marked a breakthrough in consolidating the Tribunal’s position and 
authority. 

 
II 
 

The first adjudication on 28 May 1986 already showed that although 
the Tribunal’s judges were elected by a Sejm that was entirely under 
communist control, they had no inclination to play the role of subservient 
“correctors of legislative details.” When ruling, in their first case, and rather 
banal one at that, about the unconstitutionality of a Council of Ministers 
regulation, they defined the relationship between a statue and a regulation, 
thus setting a certain standard of thinking that still prevails in adjudication, 
and formulated a ban on the passing of laws with retroactive effect. These 



principles were not literally expressed in the text of the constitution itself; 
today it is generally held that instead, both these principles derive from “the 
basic, extraconstitutional principles of the legal order.” This ruling also 
referred to the principle of equality, and although no clear concept of this 
equality was formulated at the time, it was clearly indicated that this 
principle may play a key role in future adjudication. During the period up to 
the first fundamental political changes in 1989 (the first period), the 
Constitutional Tribunal issued 30 rulings, and in only one case did it refuse 
to recognise that an act of parliament, against which a complaint had been 
submitted, was unconstitutional, something which, at that time, caused 
consternation among the authorities, to say the least. 

 
III 
 

The second period marks a kind of constitutional deficit. The 
laconic nature of the principle of a “democratic state ruled by law and 
implementing the principles of social justice,” introduced to article 1 in 
December 1989, actually gave this principle a lot of substance. The 
Tribunal began to derive a series of further doctrinal rulings from it, 
especially such fundamental principles for the legal order as the principle of 
safeguarding the citizens’ confidence in the state and in the laws enacted by 
it, the principle of correct (decent) legislation and the abovementioned 
principle of equality, whose full expansion and justification occurred in 
stages until the adoption of the 1997 Constitution. Further important 
principles that emanate from article 1 include, most of all, the right to a 
trial, the protection of rights that have been rightly acquired, or the 
principle of proportionality which set the limits of permissible interference 
in the rights of the individual. As far as constitutional provisions were 
concerned, there were still no clear written clauses from which these 
principles could be derived. Instead, as it is admitted today, they were 
“uncovered” or “deciphered” in the principle of a state ruled by law - thus 
breaking the limits of so-called “pure legal dogma.”  

The intensity of the socioeconomic changes during the first decade 
compelled the Tribunal to ensure at least a minimum stability for citizens as 
taxpayers; hence the derivation, from the principle of a democratic state 
ruled by law, of the principle of protecting interests in progress or a 
stabilization of tax obligations during a tax period. Also, increasingly 
clearer emphasis was laid on the need for the legislator to adhere to a 
suitable vacatio legis.  

During this period, certain standards regarding the very proceedings 
before the Tribunal began to take shape. The Tribunal developed a kind of 
tendency of self-limitation, expressed in, among other things, the principle 
whereby acts of parliament can be assumed to be constitutional, or the 
principle whereby the Tribunal refrains from judging the expediency of 



specific socioeconomic or political solutions. In time, these last elements 
also developed into unimpeachable standards of adjudication. 

 
IV 

 
The second period coincides with intensive work on the future 

Polish Constitution, therefore it is understandable that the work on the 
drafts of the Constitution outside the Sejm (7 drafts thereof reached the 
National Assembly’s Constitutional Committee shortly afterwards) had to 
take place in the context of the Tribunal’s operation. It is significant that 
only one of these drafts did not envisage the existence of this body in 
future, whereas all of them envisaged the need that adjudications by the 
Tribunal be unimpeachable and final, a principle that was not finally 
realised until 1999. The finality of the Tribunal’s adjudication is believed to 
stem directly from the triple concept of authority or – as is more commonly 
believed today – from the division of power in general. At the same time, 
increasing support was given to the view whereby the future Constitution 
should deprive the Tribunal of the power to lay down a general 
interpretation of the law, a power virtually bequeathed to it by the abolition 
of the State Council in 1989 and its replacement by the office of President. 

However, the most important thing was that the Constitutional 
Tribunal’s jurisprudence became a very important point of reference of the 
very shape of the Constitution which was then about to be adopted. A series 
of principles stemming from the clause about a state governed by law have 
found expression in concrete solutions accepted during the work of the 
National Assembly’s Constitutional Committee. This applies in particular 
to the constitutional solutions dealing with the essence and limits of the 
right to a trial, the basis and scope of the principle of equality and, most of 
all, the principle of proportionality. The principle whereby every legal case 
takes place in two instances also became enshrined in the Constitution. 
However, this does not mean that the absence in the Constitution of a 
principle that had hitherto been present in the Tribunal’s adjudication meant 
that such a principle was no longer valid. On the contrary, the Tribunal 
stressed on many occasions that all of its adjudications based on the 
principle of a state ruled by law remain valid after the new Constitution has 
taken effect. The corpus of adjudication has either been perpetuated by the 
new specific constitutional references or–if nor expressly formulated in 
constitutional provisions – remains valid because of the tradition of 
adjudication.   

 
V 
 

The coming into effect of the new Constitution did not cause any 
revolutionary changes either to the Tribunal’s adjudication or to its modus 
operandi, with three exceptions. Although the Tribunal lost its power to lay 



down a general interpretation of acts of parliament, its position clearly 
became stronger due to two factors – first, the introduction of constitutional 
appeals, something unheard of in the Polish legal-political system, and 
second – and this must be viewed as a significant qualitative change – the 
introduction of the principle that adjudications by the Tribunal are final. 
Although this occurred 2 years after the new Constitution had taken effect, 
it is certain that from that moment onwards, the Tribunal’s influence on the 
law became greater and, in a certain sense, unarguable.  
 

VI 
 

European issues have been constantly present in the Constitutional 
Tribunal’s adjudications since the beginning of the 1990’s, firstly because 
of the adoption into constitutional practice – and later into the new 
constitution – of the principle whereby ratified international agreements are 
valid in a domestic legal system without the need to actually introduce them 
to the system; secondly, because of Poland’s admission to the Council of 
Europe in 1993; and thirdly, because of Poland’s signing of the  
Association Agreement with the European Union in 1992. Still during the 
pre-accession period, during an examination of a case regarding the 
position of the Polish National Bank as a central bank, the principle of 
“support for the process of European integration and cooperation between 
states’ was borrowed from the preamble to the Constitution and from the 
Founding Treaty on European Union. 

A matter that, although domestic, had major consequences for the 
process of integration, was an adjudication by the Tribunal on the 
constitutional nature of the Act on a National Referendum, which paved the 
way to the holding of a referendum on EU membership. However, 
fundamental problems resulting from the integration process are still ahead 
of us. Proof of this are the numerous cases brought before the Tribunal 
concerning the electoral law to the European Parliament, the participation 
of citizens of other EU states in Polish self-government elections, or a case, 
waiting to be considered, brought by a group of deputies who question EU 
accession in principle. 

 
VII 

 
The question of the relationship of EU law to domestic law will 

soon become topical, though the primacy of EU law seems not to raise 
major doubts. A serious problem will be, however, to determine the 
relationships between EU law and the Polish Constitution, yet this topic is 
outside the scope of this work. 
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* This publication contains only discussions which were provided to the 
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Mrs. President of the Constitutional Court, 
Ladies and Gentlemen, 
 
It is a great honor for me to convey the warm greetings from my 

colleagues, judges in the Constitutional Court of Romania, on the occasion 
of celebrating the 40th anniversary of the Constitutional Court of 
Macedonia. I also have the pleasure to convey the greetings and 
congratulations from the President of the Romanian Constitutional Court, 
Mr. Nicolae Popa. I will add that according to the provisions from our 
Fundamental Law, the Romanian Constitutional Court reconstructs one-
third of its composition these days, and due to these reasons, Mr. Popa is 
not able to attend the celebration of the Macedonian Constitutional Court. 

 
Ladies and Gentlemen, 
 
Judging from our experience, I know that a day of celebration, such 

as the one I am privileged to attend, is a time for reflection on the achieved 
successes and the difficulties, and at the same time, a moment of 
contemplation on the future, the pending problems and the ways for their 
resolution. 

This is a chance that gives me the opportunity to state several 
aspects from the activity of the Romanian Constitutional Court during the 
12 years of its existence. Here is a historic interval, which is incomparably 
smaller than the one celebrated by the Macedonian Constitutional Court, 
but at the same time, one filled with significant experiences. 

The Romanian Constitutional Court, a creation of the Fundamental 
Law adopted on December 8, 1991 by way of national referendum, has 
decisively contributed to the affirmation of democracy, which was revived 
in our country after the 1989 revolution, establishing the reference points 
and providing guaranties for functioning of the new system of state 
organization and protection of the fundamental rights and freedoms. 

Seen at the beginning with a certain hesitance by the judicial 
authorities (which in the period before World War II had, in certain limits, 
concrete control on constitutionality), non-recognized by the public 
authorities or very little known by the common citizen, the Court gradually 
imposed itself as an essential part of the legal state. 

From the perspective of the 12 years of activity, one can confirm 
that the task of "guarantor of the supremacy of Constitution", based on 
which the Constitutional Court was given the role of "unique power with 



constitutional jurisdiction", independent from any other public power, has 
been entirely fulfilled. 

According to Article 146 of the Romanian Constitution, the 
Constitutional Court has the following competence: 

a) declares on the constitutionality of laws, before their adoption, on 
the decision (request) of the Romanian President, each president of the two 
Homes, the Government, Higher Court of Causation and the Court of 
Justice, the Ombudsman, of at least 50 deputies or at least 25 senators, as 
well as by official duty, for starting of an initiative for constitutional 
changes; 

b) declares on the constitutionality of international agreements and 
other treaties, on the decision of each president of the two Homes, of at 
least 50 deputies or at least 25 senators; 

c) declares on the constitutionality of Parliament regulations, 
decision of each president of the two Homes, one parliamentary group or at 
least 50 deputies or at least 25 senators; 

d) decides on the objections regarding unconstitutionality of laws 
and regulations, submitted before the judicial authorities or commercial 
arbitration; the objection of unconstitutionality can be submitted by the 
Ombudsman; 

e) decides on legal disputes of constitutional nature between the 
public authorities, upon the request of the Romanian President, each 
president of the two Homes, the Prime Minister or the President of the 
Higher Judicial Council; 

f) observes the procedure for election of Romanian President and 
confirms the voting results; 

g) confirms the existence of circumstances that justify the interim in 
the performance of office Romanian President, and informs the Parliament 
and the Government on its conclusions; 

h) provides consultation upon the proposal for suspension of the 
Romanian President from his office; 

i) observes the procedure for organization and implementation of 
referendum, and confirms its results; 

j) checks up whether there are conditions for carrying out of a civil 
legal initiative; 

k) decides on objections, which goal is constitutionality of a 
political party; 

l) performs other authorizations implied in the Fundamental Law 
(Rules of Procedures) of the Court. 

 
One should clarify that some of these authorities - such as the ones 

the refer to the control of the constitutionality of international agreements 
and other treaties, as well as resolution of legal disputes of constitutional 
nature between the public authorities - were not envisaged during the 



establishment of the Constitutional Court, but introduced with the 
amendments to the Constitution on October 29, 2003. 

From the moment of its establishment until April 30, 2004, the 
Romanian Constitutional Court has passed 3502 decisions, 89 of which 
within the a priori control, constitutionality of laws before their 
proclamation, 3212 decisions within the a posteriori control, and 193 
decisions of other authorities. 

The proportion of acceptance in the same period amounted at 
32,97% of the total number, in cases of a priori control, and 4,89% in cases 
of a posteriori control, which is a proof of the difficulties that have 
surfaced in the legislation process for adjustment of laws to the rules and 
principles established with the Constitution, and on the other hand, the 
request that the Constitutional Court performs its role of a guarantor of the 
constitutional supremacy. 

 
Constitutional protection in the Romanian legal order 
 
The values that enjoy constitutional protection in Romania are 

generically regulated in the first article of the Fundamental Law, i.e. 
national, sovereign, independent, unitary and indispensable character of the 
State of Romania; the republican form of rule; dignity of the human being; 
rights and freedoms of citizens; free development of human's personality; 
justice and political pluralism. The same article implies that the State is 
organized according to the principle of division and balance of legislative, 
executive and judicial power - and that respect of the Constitution, its 
supremacy and laws is mandatory. 

This framework of values that enjoy constitutional protection is 
explained in detail in the parts of the Constitution, which regulate the 
fundamental rights, freedoms and tasks of the citizens, economy and public 
finances, status of Constitutional Court, Euro-Atlantic integration and 
constitutional revision. 

In regard to the human rights' protection, the Constitution regulates 
the following fundamental rights and freedoms: right for living and 
physical and moral integrity; personal freedom, right for defense; free 
movement; personal, family and private life; inviolability of the home; 
secrecy of correspondence; freedom of conscience; freedom of expression, 
right to be informed; right for education; access to culture; right for health 
protection; right for healthy environment; election right; right for 
gatherings; right for association; right for work; right for strike; right for 
private ownership; economic freedom; right of heritage; right for social 
protection; right for petition; right of damaged party by the public 
authorities. 

Furthermore, the Constitution regulates the free access to justice, 
equality of all citizens, without privileges and discrimination based on the 



criteria of race, nationality, ethnic origin, language, religion, gender, 
opinion, political affiliation, wealth or social origin. 

Constitutional protection in the Romanian normative system was 
expanded with the integration of international standards in the internal legal 
order. 

One can distinguish two manners of integration: 
First, some of the European standards, i.e. ones that refer to the 

rights of the man and the fundamental freedoms, were integrated in the 
Romanian Constitution in 1991, during its preparation and adoption. 

Thus, the right for living, prohibition of torture, prohibition of 
forced labor, right for freedom and security, free access to justice, right of 
respect of private and family life, freedom of opinion, conscience and 
religion, freedom of expression, freedom for gatherings and association, as 
well as other rights and freedoms implied in the Human Rights' Convention 
and its Protocols were introduced in the Romanian Constitution with the 
same content and somewhere with the same terms. 

One should state that the norms implied in the Convention on 
Human Rights and Fundamental Freedoms and its Protocols were 
implemented in the Constitution before Romania's accession in the Council 
of Europe in 1993, and before the ratification with Law No. 30 of May 18, 
1994 of the aforementioned Convention. 

European norms for protection of the fundamental rights and 
freedoms can also be found in the provisions - implemented after the fall of 
the totalitarian system - in the Penal Code, Civil Law, Law on Penal 
Procedures, Law on Civil Procedures, laws that refer to the system of 
ownership, laws that refer to foreigners and extradition, labor legislation 
etc. 

The second way for integration of the European norms in the legal 
order of the state is implied in Article 11(2) of the Constitution, which 
reads: "Agreements ratified by the Parliament, according to law, are part of 
the internal law". 

Furthermore, according to Article 20(2) of the Constitution, in case 
of lack of coordination among agreements that refer to the fundamental 
human rights, and to which Romania is a signatory party, and internal 
laws, international regulations are valid (have a precedence). 

These constitutional provisions also refer to European agreements 
and other international treaties, to which Romania is a signatory party. 

In Romania, one can refer to a true constitutionalisation of 
international norms for protection of human rights and fundamental 
freedoms, primarily those regulated in the European Human Rights' 
Convention. 

Integrated in the internal positive law with the will of the 
constituent, international agreements, which refer to this field, present to 
the Parliament a mandatory reference point in the efforts for establishment, 
changes, annulment of norms that refer to subjective rights of persons, 



while for other public authorities - Government, public administration, 
Public Prosecutor's Office, judicial authorities, and of course, the 
Constitutional Court, are a reference source in the application of the law, 
and in the resolution of disputes regarding existence, range and execution 
of those rights. 

Based on Article 20 of the Constitution, when performing its 
authorities, the Constitutional Court regulates the coordination of internal 
laws with the European treaties, especially with the European Human 
Rights' Convention. 

Having in mind the provisions of that Constitution article, according 
to which in case of lack of coordination among agreements that refer to 
fundamental human rights, and to which Romania is a signatory party, as 
well as internal laws, international regulations are applied, one can confirm 
that the Romanian Constitutional Court is a true National Court for Human 
Rights. 

This claim can be illustrated with a number of cases, in which the 
Constitutional Court found unconstitutionality in some legal texts, calling 
on the Convention for Protection of Human Rights and Fundamental 
Freedoms. 

Thus, with Decision No. 349 from December 19, 2001, the 
Constitutional Court - summoned due to the objection of unconstitutionality 
of Article 54 of the Family Law, according to which only the husband can 
press charges for denial of fatherhood - decided that this provision is 
unconstitutional and in violation of the European Human Rights' 
Convention, in the extent that it does not recognize the right of the mother 
and the child born during the marriage to start court procedures (submit 
charges) for denial of fatherhood. 

Furthermore, the Constitutional Court was summoned due to 
objection on unconstitutionality of Article 175 of the Labor Law, which 
envisages authority of administration bodies, higher by hierarchy, to decide 
on objections against measures for annulment of working agreements of 
persons that perform functions of management, appointed by the same 
hierarchy-higher bodies. 

According to Decision No. 59/1994, the Court acknowledged the 
objection for unconstitutionality, with an explanation that "Jurisdiction 
implied in Article 175 in the Labor Law is discriminatory, not only in 
relation to Article 16 of the Constitution, which calls on citizens' equality 
before the law, but also in relation to the provisions of Article 6, Paragraph 
1 of the Convention for Protection of Human Rights and Fundamental 
Freedoms, according to which, each man has the right to present his 
reasons in a just, publicly-heard manner, and in a reasonable deadline by 
an independent and impartial court established by law. 

Therefore, the Decision implies, administration authorities stated in 
Article 175 of the Labor Law, cannot have judicial authorities, because this 
would mean that the same body can be the judge and interested party in the 



same dispute, which would present violation of the Constitution and the 
Convention for Protection of the Human Rights and Fundamental 
Freedoms". 

The idea that the control of the Constitutional Court is based not 
only on the constitutional provisions, but also on the relevant international 
agreements, especially the European Human Rights' Convention, is clearly 
formulated in several Court decisions, of which I will state the following: 

- Decision No. 148 / 8.05.2001, which regulates the 
unconstitutionality of provisions of Article 8(3) of Legal Decree No. 
118/1990 for acquiring of certain rights of persons persecuted due to 
political reasons, as well as deported or imprisoned individuals, provisions 
that implied different deadlines for submitting of requests, which goal is 
determination of the rights, in relation to the applicant's position. Thus, 
while individuals who live abroad were not conditioned with deadlines, 
those who lived in the country had an obligation to hand over the requests 
by December 31, 2000 at the latest. In the explanation of the decision, the 
Court determined that the different regime of individuals within the 
country, in relation to the ones abroad, is opposite to the regulations 
implied in Article 16 of the Romanian Constitution and Article 4 of the 
Convention for Protection of Human Rights and Fundamental Freedoms. 
           -Decision No.193/19.06.2001,which regulates the unconstitutionality 
of provisions of Article 136(2) of the Labor Law, according to which 
illegally dismissed person has the right to be paid the amount same to the 
difference between the average salary realized before the annulment of the 
working agreement and the profit realized through other activities after that 
date. The Court assessed that those legal provisions violate provisions of 
Article 38 of the Constitution, based on which the right for work cannot be 
limited, and the ones of Article 1, Paragraph 2 of the revised European 
Social Charter, adopted in Strasbourg on 03.05.1996, according to which 
parties are obliged to efficiently protect the right of the worker to earn for 
living through freely developed activity, in order to enable effective 
execution of the right to work. 

The legal protection regulated in the Constitution is provided 
through the institution for control of laws' constitutionality on one hand, 
which is carried out by the Constitutional Court, and through the activity of 
judicial instances authorized to pass decisions within civil, penal, 
commercial or administrative disputes on the other hand, on conflicts that 
refer to performance of rights implied in the Constitution and the 
subordinated normative acts. 

Constitutional protection in Romania is reflected in a rich 
jurisprudence, when one refers to constitutional principles, which refer to 
equality, free access to justice, right for defense, personal freedom and 
security, right for private ownership, division of power. 

Regarding this issue, I would just like to present the contribution of 
the Constitutional Court in the revision of the Romanian Constitution in the 



limits regulated by the Constitution and the European Human Rights' 
Convention. 

During control performed based on Article 144(a) of the 
Constitution regarding initiatives for revision of the Romanian Constitution, 
the Court passed Decision No. 148 on April 16, 2003, according to which 
introduction of provisions of Item 7 of Article 41 from the Constitution and 
introduction of provisions in Article 132 of the Constitution is 
unconstitutional, because they exceeded the limits of revision implied in 
Article 148(2) of the Constitution. 

Thus, it was suggested that Item 7 of Article 41 of the Constitution, 
which regulates the presumption of legal acquisition of property, is 
followed by a new item with the following content: "Presumption implied 
in Item 7 is not applied for property acquired on the basis of 
valorization of income that comes as a result of violation (of law)". 

The Constitutional Court determined that the proposed provisions 
were unconstitutional, because they would result in the annulment of a 
guaranty from the right for ownership, which means that there is a violation 
of the change's limits implied in Article 148(2) of the Constitution. 

The second proposal for changes, which refers to the Supreme 
Judicial Council, has the following content: "Decisions of the Supreme 
Judicial Council cannot be denied by judicial instances". 

The Constitutional Court determined that this proposal for a change 
is unconstitutional, because it contradicts provisions of Article 6 of the 
Convention for Protection of Human Rights and Fundamental Freedoms, 
and would result in annulment of the free access to justice, with exceeding 
of borders of the change implied in Article 148(2) of the Constitution 
regarding this case. 

In both cases, the Parliament did not implement the aforementioned 
provisions in the law, declaring the Constitutional Court's decision as 
justified. 

With the same decision, the Constitutional Court provided its 
remarks for 18 other proposals for changes, which were taken into 
consideration by both Parliament Homes. 

 
Perspectives of constitutional protection in Romania 
 
The future of constitutional protection in Romania is indispensably 

linked to the perspective for the country's integration in the European 
Union. In light of that perspective, during the 2003 revision, a new Article 
148 was introduced in the Romanian Constitution, having the following 
content: 

1. Romania's acceptance of agreements for constituting of the 
European Union, transfer of certain authorities to Union institutions, as well 
as performance, along with other member-states, of authorities implied in 
those agreements, is realized by law, adopted at a joint session of the 



Deputies' Home and the Senate, with a two-third majority of deputies and 
senators. 

2. Due to the acceptance, the agreement provisions, which 
constituted the European Union, as well as the other Union regulations with 
mandatory character, have a priority before opposite laws implied in 
internal laws, with observing of the provisions of the acceptance act. 

3. Provisions of Items (1) and (2) are applied by analogy to the acts 
for change of the agreement for constituting of the European Union. 

4. The Parliament, Romanian President, the Government and the 
judicial power guaranty the fulfillment of the obligations that originate 
from the acceptance act and the provisions of Item (2). 

One can envisage changes in the internal normative order for the 
purpose of coordination of the legislation with Union norms, encompassing 
the norms and principles regarding human rights and fundamental 
freedoms. Constitutional protection encompasses all acquired values of 
constitutional significance, and the Constitutional Court has the task to 
coordinate the laws for organization and functioning of public authorities, 
other state bodies and society, as well as the ones for performance of civic 
rights and freedoms with the principles and norms implied in the 
Constitution and Union regulations. 

I cannot complete this speech without expressing my gratitude for 
the possibility I was provided for presentation of my information and 
comments regarding constitutional protection in Romania, and without 
having the opportunity to congratulate you on the remarkable organization 
of this meeting. 

I wish judges from the Macedonian Constitutional Court success in 
their noble and significant work for protection of the constitutional order, 
regulated by the Constitution and the democratic values. 

 
 
 

 
 
 
 
 
 
 
 
 



"ESTABLISHMENT AND DEVELOPMENT OF  
CONSTITUTIONAL CONTROL SYSTEM IN AZERBAIJAN" 
 
 

Mr. Farhad AbduLlayev 
PRESIDENT OF THE CONSTITUTIONAL COURT 

OF  THE REPUBLIC OF AZERBAIJAN 
 
 
 
The Republic of Azerbaijan is an indivisible part of the European 

Community, and is doing everything possible in order to implement the 
European civilization achievements, among which the system of human 
values, generally recognized principles of law, and also the fundamental 
rights and freedoms of human. One of the most important indicators of 
changes that occur in our country is judicial authority. 

As one of the main institutions of the world state, judicial authority 
is an independent part of state power, which is effective only in context of a 
real division of power with an absence of excessive concentration of a 
certain authority, while citizens are guarantied true freedom. Establishment 
of judicial authority as a result of democracy development is a process of 
conscious self-limitation of the state by securing control by an independent 
body called the Court. 

The Constitutional Court is an irreplaceable attribute of the legal 
state. Under the contemporary living conditions, the Constitution, which 
rests on democratic values, is the only legal document that is the base for 
the entire state-legal system. It is hard to see our life today without the 1995 
Constitution, which has become the main pillar of democratic order in the 
country. It determines the foundations of the real power of people, human 
rights and citizens’ freedoms. It establishes and provides an optimal balance 
between the interests of the state, society and men. Namely, the Azerbaijan 
Constitutional Court was founded 6 years ago based on the Constitution. 

Specialized bodies of constitutional control created in the European 
countries are the main elements, which carry the entire system of control 
and counter-balance, as well as the entire structure of the state-legal 
mechanism. 

This is the task of the Constitutional Court of the Republic of 
Azerbaijan. Based on the 6-year experience, one can conclude that the 
Court has become part of the state-legal system, which on its behalf has the 
strength to guarantee the precedence of the Constitution, protection of 
constitutional rights and freedoms of citizens. 

Starting from our own experience, and from the practice of the 
European Human Rights Court, the bodies of constitutional control in other 
countries,and using the achievements of the legal science,the Constitutional 



Court of Republic of Azerbaijan contributes to the creation of principles 
and legal ideas that can become fundamental in the development of a 
national legal system. Based on its status and the pending tasks, the 
Constitutional Court of the Republic of Azerbaijan creates a new legal 
philosophy, a new view on the law, and contributes towards righteousness 
and equality. 

One should mention that the Azerbaijan Constitution is a 
progressive document, which base incorporates the contemporary doctrines 
of constitutional law. Furthermore, the Constitution is in force in a society 
that is not always ready to fully realize the principles and ideas determined 
within. Therefore, the most difficult, but at the same time the most 
important task of the Constitutional Court is to unite what has been 
regulated in the Constitution, and in a significant portion, to determine the 
development of the society and the real situation of social relations. The 
Court must take into consideration the possibilities of the society, but 
cannot disregard the requirement regulated in the Principle Law. 

The following aspect of the Court’s functioning is consisted in the 
fact that its decisions influence the processes in society, directing them in a 
constitutional direction. Certainly, one must not forget that the Court must 
not exceed the constitutional-legal framework, and must not review court 
disputes that have purely political and not legal character. 

The defining influence on the work of the Court in the past period 
has been the norms, which regulate its rights and authorities. 

The issue of constitutional authorities of the Constitutional Court of 
the Republic of Azerbaijan is regulated in detail in the Constitution itself. 
Article 130 of the Constitution includes the authorities of the Court. 
According to my opinion, the stability of the Court’s status can be 
guaranteed by defining the authorities of the Constitutional Court in the 
Principle Law, as well as with a ban to be changed, except by way of 
changes in the Constitution. 

The nature of the Constitutional Court of Azerbaijan as the main 
body for judicial protection of the Constitution in fact determines its 
thematic authorities. According to Section III, Article 130 of the 
Constitution, the basic task-authority of the Court is to control the 
constitutionality of the legal acts. Our constitutional legislation takes 
control a posteriori as the basic form of constitutional control, which means 
a check up of constitutionality even of the existing (valid) normative acts. 

According to the Constitution of our country, the Constitutional 
Court guarantees the precedence of the Constitution not only over the 
national, but also over the international law. The Court decides whether 
international agreements, which have not gone into effect, are in 
accordance with national laws. In recent times, the priority of international 
law over the national one draws more attention. 

Really, unlike many countries where the international law prevails 
over the national law, our Constitution has dealt with this issue differently. 



Article 151 of the Constitution reads that when a conflict between the 
normative-legal acts (with the exception of the Constitution and the legal 
acts adopted at a referendum) and interstate agreements appear the 
international laws prevails. 

The Constitutional Court is not only a court organ but also a 
constitutional organ with the right to control the organs of the legislation 
and executive power, and in that sense it represents the top state power. 
That is also the main feature of the constitutional legislation and the 
difference between the Constitutional Court and the courts of general 
jurisdiction. It determines its integrating role as a guarantor of political 
peace in society and state and as the keeper of constitutional values. 

As the most important precondition for constitutional legality we 
have the unity and stability in interpreting the meaning and the content of 
the constitutional norms. The fulfilment of this precondition enables the 
interpretation of the Constitution. In Azerbaijan the interpretation of the 
Constitution by the constitutional judicial organ is achieved as its special 
competence. This competence is realised on a request by the entities listed 
in the Constitution. 

The main characteristic of the decisions of the Constitutional court 
is the fact that the acts that the Constitutional Court declares non-
constitutional are deprived of their legal power, and no confirmation is 
necessary by other state organs or officials. The court decisions must be 
implemented regardless of the circumstances. The legal provision or any 
normative-legal act declared as non-constitutional will not be implemented 
and they are withdrawn from the legal traffic. 

One of the fundamental principles of Azerbaijan’s Constitution as 
well as the constitutions of all the democratic states is securing of 
protection of the fundamental rights and freedoms of the person. 

Most of the reviewed cases by the Constitutional Court in the past 
period have been directed at the protection of the political, economic, social 
and personal rights and freedoms of the citizens. The legal provisions from 
different legal areas have been reviewed. If the Court when passing the 
initial decisions concentrates its attention to compliance with 
constitutionality of the legislation, its next activity is directed towards 
developing the right through fulfilling the gaps in the legal regulation and 
influencing the legislation through interpreting the normativeness of laws. 
The court used to deal with the interpreting of the legislative norms and 
checking their constitutionality. The Constitutional Court in its practice 
realising the constitutional judiciary, it looks into the norm not only from 
the point of constitutionality of the norms and principles, but also from the 
aspect of the international law. This has become especially important after 
Azerbaijan joined the Council of Europe and as a result of the need to 
implement the European Convention on Human Rights. 

The Constitution of Azerbaijan did not recognise the citizens as 
subjects that could directly address the Constitutional Court. The citizens 



had the right to address but this had its specific features. In case of violation 
of the rights and freedoms of a person by the effective normative acts any 
person through the appropriate judicial instances could have addressed the 
Supreme Court with a request to address the Constitutional Court. Even 
though this procedure exists in many countries it did not become effective 
in Azerbaijan. The effectiveness of any norm depends very much on the 
possibility to effectively realise its provisions. Unfortunately the 
appropriate provisions from the old Law on the Constitutional Court were 
not realised. No petition by the citizens was submitted. This was because of 
several reasons. Firstly, one should mention the inertness of the citizens in 
exercising their civil rights and freedoms. The long procedure of reviewing 
the petitions by various judicial instances significantly influenced people’s 
reluctance to address the Constitutional Court. In the past period the Court 
has reviewed this problem numerous times at various seminars. There was a 
need of creating a more efficient mechanism for protecting the 
constitutional rights and freedoms and an institution for the citizens to 
address the Constitutional Court individually. 

The lack of constitutional provisions that would establish the right 
of the citizens to submit petitions to the Constitutional Court imposes the 
need to introduce certain changes in the Constitution and the legislation. In 
August 2002 a referendum was carried out as a result of which certain 
changes were introduced in the Constitution. With this the circle of entities 
which had the right to address the Constitutional Court was broadened so 
the citizens, the general jurisdiction courts and the ombudsman got the right 
to address the Constitutional Court. In compliance with the changes in the 
Constitution also a new Law on the Constitutional Court was drafted and 
adopted. In compliance with its legislation everyone has the right, 
following a legally established procedure, to submit a petition before the 
Constitutional Court of the Republic of Azerbaijan regarding the normative 
acts of the legislation and executive power, the local governments and the 
courts that violate his rights and freedoms. However, before addressing the 
Constitutional Court the citizen has to utilise all the means of judicial 
protection, i.e. to go through all the existing judicial instances. 

The adoption of the Law on the Constitutional Court had two goals: 
the Constitutional Court competencies and the constitutional procedures to 
start complying with the requirements of the legal state, and to enhance the 
judges’ independence and to create conditions for further development of 
its activities. 

There is an evident problem regarding the analysis of mechanisms 
that could minimise the mistakes, especially during the interpreting process. 
Obviously the law gains sense in the process of its implementation. At the 
same time its implementation is impossible without interpretation. 
However, one should not forget that the final and basic goal of the right is 
legal harmlessness and this forbids distancing from the existing right during 



the process of interpretation; namely it should draw from there the essence 
of regulations when it is ambiguous. 

In this way the society must be protected from the excessive activity 
of the Court that could change the legislation considerably as a result of 
interpreting. The Constitutional Court apart by the spirit and the legal 
wording established in the legislation norm which is the subject of revision 
it should also be led by the spirit of the law as a whole, i.e. to systematically 
approach the process of decision making. One should point out that 
democracy principles and the division of power represent obligatory 
restricting mechanisms for the Constitutional Court in its interpreting 
activity. 

The path of development of the constitutional supervision institution 
in Azerbaijan cannot be characterised as simple. However, due to the fact 
that most of the Constitutional Court decisions have provoked positive 
reactions in society the Constitutional Court has won the trust of the 
citizens significantly. I am convinced that the fundamental task of the 
Constitutional Court is to face and strengthen the citizens’ trust and this 
will make the citizens the most important subject in building the legal state 
of Azerbaijan. 

 
Thank you for your attention 
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On the occasion of the 40th Anniversary of the Constitutional Court 

of the Republic of Macedonia, and as my contribution to this important 
event I will talk about the role of the Arbitrage Court in the field of 
fundamental rights as well as its future after the recent changes in the 
legislation. 

The Arbitrage Court of Belgium will celebrate its 20th anniversary 
in October 2004. 

Unlike many other Constitutional Courts, the Arbitrage Court of the 
Kingdom of Belgium was not established to protect the Constitution 
providing greater protection of the fundamental rights of the citizens. 

One of the main reasons for its foundation was its structural 
character, federalization of the state of Belgium and especially the transfer 
of powers from the state to the communities and regions. The goal was to 
remind the legislators emerging from the state reform, in the future 
authorised to adopt standards with equivalent value, that the idea was to act 
within the limits of their appropriate competencies. 

Thus the Court got its starting function as the “federal arbiter”. 
Article 14257 from the Constitution gave it an exclusive authority to control 
the laws based on the rules that establish the appropriate competencies of 
the state, the communities and the regions. Those rules for the 
competencies can be found both in the Constitution and the laws (mainly 
adopted with special majority) on the Constitution enforcement.  

57 “Article 142. There is one Arbitrage Court for whole Belgium which 
composition, competence and functioning have been established by law. This court adopts 
decisions on: 

1. the conflicts listed in Article 141; 
2. violation stated by law, decree or a regulation in Article 134, Articles 10, and 
3. violation stated by law, decree or a regulation in Article 134, Articles of the 

Constitution established by the law. 
The Court could call on any authorized body established by law, any person that 

would justify certain interest or pre-judiciary, every jurisdiction. 
The laws stated in dash 1, 2, 3 and in dash 3 are adopted with the majority stated in 

Article 4, the last dash.”  

                                         



Brief overview of the development of competencies of the  
Court since its establishment 

 
The 1988 revision of the Belgium Constitution states the Court’s 

competencies in three constitutional provisions: Article 1058 that states the 
principle of equality of the Belgians before the Law, Article 1159 dedicated 
to the principle of non-discrimination and Article 2460 that states many 
fundamental principles in the field of education. 

The constituent stopped at this. However it did enabled the special 
legislator to broaden the competencies of the Court and other members of 
the Constitution. 

However, since 1989 the Arbitrage Court has been broadening its 
field of activities and with a decision61 it has combined the rule of equality 
with another freedoms stated in the Constitution, in this case the freedom to 
associate. 

 

58 “Article 10. In the country there is no distinction …? 
The Belgians are equal in the eyes of the law; they have access to civil and military 

jobs except in extraordinary cases that could be established with a law for special cases. 
Equality of man and women is guaranteed”. 
59 “Article 11. Exercising the recognised rights and freedoms of the Belgians should 

be ensured without any discrimination. For that purpose the law and decree guarantee 
especially the rights and freedoms of the ideological and philosophical minorities.” 

60 “Article 24 § 1. Education is free; any preventive measure, repression is 
forbidden and regulated by law or decrees.  

The community ensures the parents’ free choice. The community organizes neutral 
education. Neutrality means special respect of the philosophical, ideological and religious 
concepts of parents and students. Public schools enable until the end of the mandatory 
education choice to study one of the recognised religions or a non-confessional subject. 

§ 2. If a community as an authorised organiser wants to transfer some of its 
competencies to one or more autonomous organs it could do it only with a decree adopted 
with two thirds majority of the votes. 

§ 3. Everybody has a right to education respecting the fundamental rights and 
freedoms. The access to education is free until the end of the mandatory education. 

All students that succumb to the mandatory education have a right to religious or 
ethic education provided by the community. 

§ 4. All pupils or students, parents, members of the faculty and the educational 
institutions are equal before the law or decree. The law and the decree take care of the 
objective differences, especially the characteristics of each competent organ-organiser that 
justify appropriate treatment. 

§ 5. Organisation, recognition or subvention of education by the community is 
regulated by law or a decree.” 

61 BIORIM decision, No. 23/89 from 23 October 1989. 

                                         



Very brief reasoning that the Court follows is: the constitutional rule 
of equality and non-discrimination is used in regard to all the rights and 
freedoms that are recognised for the Belgians. When a category of citizens 
is deprived of a certain right or fundamental freedom they are 
discriminated, which is under the authority of the Court. 

Afterwards in a decision from 23 May 199062 the Court sets off 
from the same reasoning, however this time in regard to all the rights and 
freedoms stated in the provisions of the conventional international law that 
could be enforced directly. 

The Court establishes through the prism of the principle of equality 
and non-discrimination whether a certain law violates some fundamental 
law established with the Constitution or certain convention. 

Recently with the law adopted on 9 May 2003 the special legislator 
gave the Court an opportunity to simplify its reasoning. It could control 
directly whether the law complies with the fundamental rights and 
freedoms established in Section 2 of the Constriction as well as Articles 
17063 and 17264 (physicality) and 19165 (foreigners’ right) from the 
Constitution. 

 
The legislator has not used the opportunity to create an equal 

constitutional court because the entire Constitution has not been revised, 
only 27 provisions. 

 

62 Decision No. 18/90 from 23 May 1990. 
63 Article 170 §1. A tax could be introduced only based on a law to the benefit of 

the state. 
§ 2. A tax could be introduced only based on a decree or a regulation stated in 

Article 134 where the community is the beneficiary. 
In regard to the taxes stated in dash 1, the law lists certain exceptions which are 

accompanied with appropriate elaboration. 
§ 3. No duty or tax could be introduced locally without a decision by the local 

council. 
In regard to the taxes stated in dash 1, the law lists certain exceptions which are 

accompanied with appropriate elaboration. 
The law could abolish fully or partially the taxes stated in dash 1. 
§ 4. Taxes, duties, etc. from the agglomerations, the federation of municipalities 

and the municipality could be introduced only with a decision by their Council. 
In regard to the taxes stated in dash 1, the law lists certain exceptions which are 

accompanied with appropriate elaboration. 
64 “Article 172. In the field of taxes no privileges are allowed. 
Exemption or partial reduction of the tax could be reduced only by a law. 
65 “Article 191. Every foreigner on the Belgian territory enjoys the protection 

provided to people and property, apart from exceptions established by law. 

                                         



Still even if certain constitutional provisions have not been subject 
to direct control by the court, their revision could continue through the 
principle of equality and non-discrimination. 

Thus the legal change introduced with a special law on 9 March 
2003 has nothing revolutionary. 

No doubt that legal change introduces more clarity and what is even 
more important for the citizen, better access to the constitutional judge. 

For a complaint to be acceptable it is no longer sufficient to 
implement at times totally artificial two categories of people where one is 
discriminated against the other. 

Thus the law that treats all citizens identically could be subject to 
control by the Court and possibly to be suspended. 

These new competencies of the Court will not mean lack of 
possibility for the other Belgian courts to control the law in regard to the 
fundamental rights stated in the international conventions. 

Ever since 1971 the Court of Cassation of Belgium which is the 
highest jurisdiction in the judicial power adopted a decision according to 
which when a certain law is contrary to a certain provision from the 
conventional international law with direct legal consequences in the internal 
order, the judge could  neglect that law to the benefit of the international 
convention. 

This means that apart from the competencies of the Arbitrage Court 
to control the law in regard to the fundamental freedoms and rights stated in 
the constitution, all the court instances of the Kingdom of Belgium that 
adopt the final decisions in certain disputes could also ignore the law that 
would violate certain freedom or fundamental right stated in some of the 
provisions of the international law. 

Such a system could clearly have significant repercussions on the 
content of the fundamental rights. 

The Arbitrage Court could give certain fundamental right regulated 
with the Constitution, such as for example the freedom of expression or the 
freedom to associate a different content, different form the one provided by 
other jurisdictions for the same fundamental right, but in the given cases 
stated in a provision from the international court. 

 
On the Arbitrage Court 

 
Let us leave Professor Marc VERDUSSEN, in his coming paper 

“The Twelfth Judges” to define the special place of the Arbitrage Court (A) 
and to comment on its composition (B). 

 
= (A) = 
 
“In the list of competencies typical for a federal state the Arbitrage 

Court has a special place that justifies the functions it is entrusted with: it 



is in a way the central pillar of the federal building. That position makes 
the existence of limitations in its operating even more necessary. 

The Arbitrage Court is not a jurisdiction as the others. It does not 
belong to the family of “common courts” that comprise the judicial power. 
Initially they or finally the Court of Cassation protect the citizens from the 
obstinacy of the government and the administration. Only in 1946 this 
monopoly was destroyed with the creation of a new jurisdiction 
independent of the courts, the State Council. Among other things it was 
authorised, and still is today to review the complaints submitted against the 
irregularities of the governments and the administrative acts (…). After the 
State Council, the establishment of the Arbitrage Court was the second 
lightning that struck the judiciary scenery. Thus a new judicial body was 
authorised to control the acts i.e. the laws that before that managed to 
avoid any control. 

Even more the State Council, the Arbitrage Court is a jurisdiction 
independent of the judicial power, i.e. by the Curt of Cassation. (…) 

Furthermore the Arbitrage Court is independent from the other 
powers, the legislative and the executive, no matter whether it is in the 
federal sphere or in the sphere of the community or the regions.”66 

 
= (B) = 
 
“The composition of the Arbitrage Court follows two cardinal rules. 

The first one, the twelfth judges are appointed by the King from a 
candidates list – with a reinforced majority of two thirds – by the 
Representatives House or the Senate. (…) The fact that their appointment is 
subject to a two thirds qualified majority votes, means, when it comes to 
their election, existence of a consensus that overcomes the discordance of 
the majority – opposition as well as the division in linguistic groups. Thus 
when appointing one should have in mind the double priority that 
characterises the Court’s composition. The first linguistic priority: equal 
number of judges who speak French and Dutch (Flemish). The second 
priority is social – professional: equal number of former MPs and lawyers 
representatives of different social levels (Court of Cassation, State Council, 
University, etc.). There is mutual overlapping of the two parities (…).67 

 
 
 
 
 

66 Marc VERDUSSEN, “The Twelfth Judges – Constitutional Court’s Legitimacy”. 
Publisher Labor, 2004, p. 27, 28, 29. 

67 Ibid., p. 51. 

                                         



Perspectives 
 
First an anecdote. Many wonder about the changes in the name that 

could happen to the Arbitrage Court. 
The development of the Court’s competencies, and especially the 

adoption of the law by the special legislator on 9 March 2003made us think 
that the name “Constitutional Court”, following the example of the other 
European states, would be accepted. Others believe that the legislator could 
soon choose the name “Federal Constitutional Court.” 

The court could be convened by pre-judiciary (previous) issues or 
demands in order to determine invalidity. The party submitting the request 
for establishing illegality could also demand suspension of the law in 
compliance with Article 1968 from the special law from 6 January 1989. For 
the purpose of acting upon such a complaint strict conditions are necessary. 
The court suspends a law only if serious reasons are stated and only if the 
current enforcement of the law could inflict serious damage that is not easy 
to repair. The decisions for suspension are rare. 

One could count on the fact that the number of the decisions for 
suspension will remain small within the framework of the solutions of cases 
under the Court’s competence. 

Another element to think about: one should be careful when 
establishing whether all the jurisdictions and the Arbitrage Court within 
that system would be different in the interpretation of the content of a 
fundamental right. 

It is probable that the Arbitrage Court will be inspired, as it usually 
is, by the jurisprudence of the European Court of Human Rights in the field 
of the fundamental rights, so the Vienna Convention remains the model for 
interpretation in regard to the provisions of the Belgium Constitution. 

 
 
 
 
 
 
JPM 
 
03/06/04 
 

 
 

68 Demanded by the applicant, the Court could with a elaborated decision, fully or 
partially to suspend a law, decree or a regulation stated in Article 134 from the 
Constitution, subject to a demand for establishing the suspension.  

                                         



 
"FREEDOM OF RELIGION AND LAICISM BASED ON THE DECISIONS 

BY THE TURKISH CONSTITUTIONAL COURT COMPARED TO THE 
JURISDICTION OF THE EUROPEAN COURT OF HUMAN RIGHTS" 

 
 

Prof. Dr. Fazil Saglam 
JUDGE OF THE CONSTITUTIONAL COURT OF TURKEY 

 
 
 
I would like to begin my speech with a question. Is there in the EU 

member countries a unique concept for laicism and secularism? Up to 
which level should Turkey adjust to that concept? 

The very use of the two notions of “laicism and secularism” 
indicates different interpretation. The laicism of France or Turkey cannot be 
equal to the secularism of UK or Germany. This difference is the natural 
consequence of the situation since the two notions refer to the ratio – 
religion opposite the state and social progress. The differences concerning 
state and social progress as well as the differences regarding the structure, 
practice and interpretation of religions or confessions that exist in a given 
country, influence these notions. Within this context, first of all, I would 
like to summaries the concept of laicism of our Constitutional Court trying 
to explain the way European Court of Human Rights (ECHR) understands 
this concept. Further on I would like to concentrate on a problem which is 
probably present in the other states – EU aspirants, i.e. the discrepancy 
between the ECHR rulings and the EU bodies’ interpretation. 

 
I. The laicism concept of the Turkish Constitutional Court 
 
In 1971 the Turkish Constitutional Court summarised the elements 

on the laicism notion in the following way69: 
1) “The religion must not dominate over the state: I’m guessing 

that in this regard Turkey is no different to the EU member countries. 
2) A guarantee for unlimited freedom in regard to the internal 

(spiritual) life of the individual as part of the religious belief (the so-
called “forum internum”). The unlimited freedom guaranteed with Article 
24/1 from the Constitution of the Republic of Turkey70, is identical with 
Article 9 dash 1 of ECHR. 
 
 

69 AYM 21.10.1971, E. 1970/53, K. 1971/79, AYMKD.10, s. 61 
70 “Everyone enjoys the right to freedom of conscience, religion and conviction”. 

                                         



3) Exercising the right to freedom is limited with the constitution: 
o “The freedom to religion practicing and conscience should not be used 
for developing activities that are … directed at destroying the laic 
republic.” (Article 24/2 related to Article 24/5)71 
o “Nobody has a right to use or abuse religion or religious feelings as 
well as some religion’s artifacts for gaining social, economic, political or 
legal order of the state, i.e. political or personal profit)” (Article 24 Dash 
5; Constitution of the Republic of Turkey. 

 
Setting off from these provisions the Constitutional Court imposes 

the following: the principle of laicism limits activities and facts of 
individuals that threaten public peace and order; it provisions prohibitions 
aimed at utilisation or abuse of religion and gives the state a controlling role 
for securing these limitations. 

 
II. European Court of Human Rights jurisdiction on Turkey’s laicism 

principle 
 
 
The ECHR Grand Chamber underlines in its decision “Refah 

against Turkey” the special significance of Turkey’s laicism. 
-- “The Court has noted that under Ottoman Empire there was 

Islamic-theocratic regime. When the former theocratic regime was replaced 
with a republican one Turkey opted for a kind of secularism which limits 
the Islam and the other religions to private religious practice.”72 

-- “When the previously mentioned principles were used on Turkey 
the Convention institutions considered that secularism is undoubtedly one 
of the fundamental principles of the state and in compliance with the legal 
state, the respect of human rights and democracy. An attitude that does not 

71 Article 24 Dash 2: “Unless contrary to Article 14 regulations, religious services, 
ceremonies and celebrations are allowed. Article 14: “No fundamental right or freedom 
guaranteed by the Constitution should be used for developing activities aimed at 
destroying the inseparable unity of the state territory and the statehood people, as well as 
removing the democratic and laistic republic. / No constitutional regulation should be 
interpreted as a permission for the state or a person to develop activities aimed at erasing 
the fundamental rights and freedoms guaranteed by the Constitution, i.e. their limitation 
above the level established by the Constitution. / The law provisions sanctions against 
those who do not comply with these prohibitions. 

72 125. The Court observes that there was already an Islamic theocratic regime 
under Ottoman law. When the former theocratic regime was dismantled and the republican 
regime was being set up, Turkey opted for a form of secularism confined Islam and other 
religions to the sphere of private religious practice …“ 

                                         



respect this principle … cannot be protected with Article 9 of the 
Convention.”73 

 
There are also other decisions by the Grand Chamber showing 

evident similarities with those of the Turkish Constitutional Court. To 
illustrate here are few quotations” 

--“The freedom of practicing one’s religion is primarily related to 
individual conscience … It still does not protect every act motivated or 
under the influence of religion or belief.”74 

--“The Court sees no reason what so ever to distance itself from the 
decision by the Chamber according to which the plurality of the legal 
systems in compliance with the proposals of the Refah Party, is not 
compatible to the Convention system.”75 

--“The Court agrees with the Chamber’s position that “Sharia” is 
not compatible with the fundamental principles of democracy, as 
established by the Convention.”76 

This decision by the Great Chamber could contribute to the 
democratization of the political Islam on a laicism level under condition 
that this decision respects the established boundaries. Certainly it is the 
European Union bodies, which should lead, when it comes to the respect 
these boundaries – which is not the case. Two examples as an illustration: 

 
III. How do the EU bodies understand the notion of laicism? 
 
1. Example 
 
The statement on behalf of the Presidency from 21 January 1998 

criticizes the prohibition of the Refah Party. Regardless of the compatibility 
of the Republic of Turkey’s Constitution prohibition, the Presidency 

73 „93.In applying the above principles to Turkey the Convention institutions have 
expressed the view that the principle of seularism is certainly one of the fundamental 
principles of the State which are in harmony with the rule of law and respect for human 
rights and democracy. An attitude which fails to respect that principle will not necessarily 
be accepted as being covered by the freedom to manifest one’s religion and will not enjoy 
the protection of Article 9 of the Convention.“ 

74 „ 92.…freedom of religion is in the first place a matter of individual 
conscience,… Nevertheless, it does not protect every act motivated or influenced by a 
religion or belief.  

75 „119. The Court sees no reason to depart from the Chamber’s conclusion that a 
plurality of legal systems, as proposed by Refah, cannot be considered to be compatible 
with the Convention system.“ 

76 123. The Court concurs in the Chamber’s view that sharia is incompatible with 
the fundamental principles of democracy, as set forth in the Convention.“ 

                                         



believes that the EU is interested in the implementation of democratic 
pluralism and freedom of thought and public expression of one’s thought. 
This statement was later included in the 1998 Report on Turkey.77 

Before this report was published the appeal against the Refah 
Party was already submitted to the ECHR. In compliance with our 
Constitution ‘no body, institution or person has a right to suggest 
anything to the courts and judges when doing their judicial duties…” 
(Article 138 Dash 2 of the Constitution of the Republic of Turkey). 

I wonder whether the inclusion of the above mentioned 
statement by the Presidency in the Report on Turkey is a suggestion to 
the ECHR, or not? If the principle of legal state equally applies to the 
EU bodies, then the EU bodies should not give statements about the 
“Refah Party” case, until ECHR adopts a decision. 

 
2. Example 
 
Furthermore along with the Grand Chamber decision for 

reviewing the Refah Party, Arie Ostlander, the European Parliament 
Repertoire stated: 

“Turkey should free itself from the fear of fundamentalism and 
to re-examine its strict laic behavior and to interpret the principle of 
laicism based on the example of the European countries.” 

Ostlander has repeated the same in his report for this year opinion, 
which was accepted by the European Parliament. I quote: 

“Turkey still interprets the secular state concept differently 
compared to the interpretation which dominates in the EU, by which 
there is implicit state control over the principle religion and 
discrimination of other confessions.”78 

This conclusion is unfair. Primarily it is disputable whether there is 
a unique European concept for laicism at all. Regardless of that it seems 
that the imposing of a European model of laicism is incompatible with the 
Grand Chamber decision that I previously quoted. On the other hand the 
statement is contradictory. The state control over the principle religion is 
necessary for reasons that it should protect the other religions or 
confessions. If we speak of discrimination of other confessions then it 
results from the fact that the Presidency on religious issues79 confides – 

77 Sibel INGEOGLU 
78 „32. Notes that Turkey still has a different interpretation of the concept of the 

secular state than that prevailing in the EU, and that this rather involves state control over 
the main religion and discrimination against other confessions.“ 

79 Article 136 from the Turkish Constitution: “The presidency on religious issues 
fulfils – as part of the general administration in sense of the principle of laicism unrelated 

                                         



based on the populist policy – in the members of the principle religion, and 
that is in contradiction with the laicism principle. 

 
I have started this address with a question and now I feel I have 

to do the same and finish it with an additional question. Who should we 
trust: the ECHR or the European Union bodies? 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

to any political opinions and believes as well as directed at national solidarity and 
integration – the tasks established in a separate law.” 

                                                                                                       



Other participants in the Discussion 
 
 
In the part of Discussion during working session of the International 

conference, the following participants also took a floor: 
 
 
- Mr. Gaguik HARUTYUNYAN  
  President of the Constitutional Court of Armenia 
- Mr. Nedelcho BERONOV 
  President of the Constitutional Court of Bulgaria 
- Mrs. Margarita CACA NIKOLOVSKA 
  Judge of the European Court for human rights 
- Prof. Dr. Siegfried BROSS 
  Judge of the Federal Constitutional Court of Germany 
- Mr. Mykola SELIVON 
  President of the Constitutional Court of Ukraine 
- Mr. Mato TADIC 
  President of the Constitutional Court of Bosnia and Herzegovina 
- Dr. Trendafil IVANOVSKI 
  Judge of the Constitutional Court of the Republic of Macedonia 
- Mrs.Katarina Manojlovic - Andric 
  Judge of the Federal Constitutional Court of the Serbia and Monte  
  Negro 
 
 
Each of the participants has expressed the peculiarities of their 

national system of judicial review of constitutionality and legality, 
including the position and role of the Constitutional Court, as core stone an 
safeguarding fundamental values of a democratic society. Stressing the 
specifics of constitutional provisions referring to Court's competencies in 
safeguarding the legal order of their respective states, participants had 
presented their thoughts and possible determinants in respect of further 
evolution of constitutional judiciary in general. Participants pointed out the 
role of constitutional judiciary in consolidating democracy, maintaining the 
rule of law, legal state and legal certainty, as well as its importance as 
regards direct protection of human rights and freedoms. Thus, it was 
confirmed by unanimity the necessity and importance of constitutional 
judiciary and its influence over creation and setting up of legal basis of a 
democratic state, indirectly, by interpreting constitutional and statutory 



provisions. The necessity to strengthen the cooperation among 
Constitutional Courts, aim of which is exchange of views and experience in 
running this extremely important and responsible function was also part of 
discussions. Such cooperation would be focused on further development of 
constitutional thought and practice and creation of generally acceptable 
international system of values and standards of this protection. 
Emphasizing the important jubilee of the Constitutional Court of the 
Republic of Macedonia, which by itself proves the serious relation the state 
shows over constitutional judiciary, as guardian of constitutionality and 
legality, and stating that the Conference is one step forward in 
strengthening the cooperation among Constitutional Courts, participants 
have expressed their pleasure for being part of it and congratulated the 
anniversary of the Constitutional Court of the Republic of Macedonia. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 
 
 
 

IV.  MESSAGES AS REGARDS THE 
CONFERENCE 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 

Supreme Court of the United States 

Washington, D.C.20543 
 
 

 CHAMBERS OF 
JUSTICE SANDRA DAY O'CONNOR 
 
 
 
 

March 31, 2004 
 

 
 Dear President Ingilizova-Ristova: 
 
 Thank you very much indeed for inviting me to participate on 
June 3 in the celebration of the 40th anniversary of the Constitutional 
Court of the Republic of Macedonia. It is a very special event in your 
country and one worthy of recognition by nations around the world. 
It would be such a pleasure if I could visit there and participate in 
the conference. Unfortunately, my work on the Court on which I sit 
makes it impossible for me to leave Washington, D.C. in June. I wish 
it were otherwise and I wish your Constitutional Court and the 
Republic of Macedonia every success in the years to come. I send 
you my warm congratulations on all that you have achieved in the 
past 40 years. 
 
 
     With every good wish, 
 
      Sandra Day O'Connor  
 
 



 
Supreme Court of Canada 

Ottawa, Ontario 
K1A OJ1 

 
      CHAMBERS OF 
THE CHIEF JUSTICE 
 
 
 

March 17, 2004 
 
 Dear President Ristova: 
 
 Re: International Conference - Constitutional protection:  

Current state of affairs and perspectives, 2 to 5 June, 
Skopje 

 
Thank you very much for your letter of March 12, 2004, 

inviting me to speak at an international conference on Constitutional 
protection: Current state of affairs and perspectives being organized by 
the Constitutional Court of the Republic of Macedonia, which will 
be held from 2 to 5 June 2004 in Skopje in connection with the 
Court's 40th anniversary celebrations. 

 
Unfortunately, at this date it will not be possible for me to 

participate at this conference due to other commitments already on 
my schedule.  

 
Please accept my best wishes for a successful conference. 
 
 
          Sincerely, 
 
         Beverley McLachlin, 
     CHIEF JUSTICE OF CANADA 



 
 

Constitutional Court of Italy 

Roma 
 
 

   CHAMBERS OF 
 THE PRESIDENT 
 
 
 

March 23, 2004 
 
 
Dear President, 
 
It was with great pleasure that I received your invitation to 

the International Conference "Constitutional protection: current state of 
affairs and perspectives", on the occasion of the 40th Anniversary of the 
institution of the Constitutional Court of the Republic of Macedonia 
and that will be held next June 2004. 

I would be very pleased to accept your invitation but I must 
tell you that the Italian Constitutional Court, unfortunately, will be 
very busy in the days of your Conference and for this reason I am 
unable to accept as well as to delegate one of my colleagues as 
representative of the Italian Court. I really hope there will be many 
future opportunities to continue and develop our mutual 
collaboration, which is so useful for strengthening the friendship 
between our two Courts. 

 
With my good wishes for the Anniversary of your Court, 

please accept, dear President, my best regards 
 
 
 
       Gustavo Zagrebelski 
 



Constitutional Court of Austria 

Vienna 
 
 
 

February 26, 2004 
 
 

 
 Dear President INGILIZOVA-RISTOVA! 
 
 
 Many thanks for your kind invitation to attend on the 
International Conference held on the occasion of your Court's 40th 
anniversary in Skopje from 2 to 5 June 2004. 
 
 I am sorry to tell you that unfortunately neither me not one of 
my colleagues will be able to participate in the Conference as its date 
is just to close to the Austrian Constitutional Court's highly busy 
session time in June. 
 
 I want to send my best wishes for both the anniversary and 
your Conference. 
 
 
 
            Sincerely yours, 
 
      Prof. Dr. Karl KORINEK 
 
 
 
 
 
 



 
Tribunal federal of Switzerland 

 Lausanne 
  
 
 

 
  The General Secretary  
 
 
 
 

15th March 2004 
 
 

Conference from the 2nd to 5th June 2004 in Skopje 
 
 

Dear Mrs. Ingilizova - Ristova 
 

We thank you for the kind invitation addressed to Mr. Heinz 
Aemisegger, president of the Swiss Federal Supreme Court, to 
attend the Conference which will be held during 2-5 June 2004 in 
Skopje, Republic of Macedonia on the occasion of the 40th 
anniversary of the functioning of the Constitutional Court of the 
Republic of Macedonia. 

 
Unfortunately, due to other commitments, Mr. Aemisegger 

regrets not being allowed to participate in this meeting. 
 
 

Sincerely yours, 
    
      Dr. Paul Tschumperlin 
 



 
 
Tribunal Constitutional       Francisko Virseda Barca 

The Cabinet of the President 
 
 
 
               
 
 
                Madrid, 12 May, 2004 
 
 
 
 Dear Mrs. President, 
 
 
 Following our letter of April 29th, I want to inform you that 
we are still waiting for the changes in our Court, where four new 
Judges will be appointed. That's why we will not be able to 
participate in the event you are planning, as we wished to do. 
 
 
 We hope there will be a new occasion to collaborate. 
 
 
 
       Sincerely, 
      Francisko Virseda Barca 

 
 
 
 
 



 
Tribunal Constitucional 

of Portugal 
 

PRESIDENT 
 

 
 Dear Madam President, 
 
 I sincerely thank you for the invitation for the Conference that 
will be held on occasion of the 40th anniversary of the Constitutional 
Court of the Republic of Macedonia. Having in mind the host and 
guests, I am sure it will be a wonderful opportunity to exchange 
different views and experiences on the subject. 
 
 Unfortunately, I will not be able to attend the Conference, nor 
will the Portuguese Constitutional Court be able to send a 
representative. It is a very busy time for our Court, as we are the 
highest authority for electoral matters, and the elections for the 
European Parliament will be held on June 13th. Therefore, the 
Portuguese Constitutional Court cannot send any of its judges to a 
foreign country during the preparation period, which includes the 
date of your Conference, 2-5 June. 
 
 I thank you again for the kind invitation, and look forward to 
meet you in another occasion. 
 
 Yours sincerely, 
 
  The President of Portuguese Constitutional Court 
 
 
           Luis Nunes de Almeida 

 
 



 
THE SUPREME COURT OF IRELAND 

Doublin 7 

 

 

Mr. Justice Ronan Keane 

The Chief Justice 

 

4th March 2004 
 
 
 Dear President, 
 
 Many thanks for your kind invitation to me to participate in 
the Conference being organised on the occasion of the 40th 
anniversary of the Constitutional Court of the Republic of 
Macedonia. 
 
 I very much regret that, owing to previous commitments at 
that time, I will be unable to attend the Conference.  
 
 I wish the Conference every success. 
 
 
 Yours sincerely, 
 
   Ronan Keane 
 
 
 
 



Constitutional Court of Latvia 

Riga 
 

 CABINET OF THE       07.04.2004 
      PRESIDENT 
 
 

 
Dear colleagues, 
 
  
The President of the Republic of Latvia Constitutional Court 

Mr. Aivars Endzins is sending the very best regards from Riga. We 
do apologize for sending this message so very late, but our President 
tried to change his schedule so that either he or the Voce-president 
were able to go to Macedonia. Unfortunately June is the busiest 
month for our justices, besides almost all of them are also  Professors 
at the Latvian University and Police Academy. June is the time of 
examinations and diploma papers. Mr Endzins has also to go to the 
Venice Commission Meeting thus he is sorry to inform you that 
neither he not the Vice-President will be able to go to Skopje. We do 
know that the anniversary will be a very important and great event. 

  
Please, do accept the greetings from the body of the 

Constitutional Court of Latvia.  
 
 
 
  

Gunita Pujate 

Assistant to the President of  
the Constitutional Court 

  
 
 



 
 
 
 
 
 
 
 
 
 
 
 

V.  LIST OF PARTICIPANTS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



             
LIST OF PARTICIPIANS 

 
 

ALBANIA 
 
1. Dr. Gjergji SAULI, President of the Constitutional Court of Albania  
2. Mr. Hajredin FUGA,  
    Counsellor of the President of the Constitutional Court of Albania   
3. Dr. Luan PIRDENI, Director for International Relation Department  
     
 
ANDORRA 
 
4. Prof. Dr. Didier MAUS, Magistrat in the Constitutional Tribunal of 
    Andorra and member of the State Council of France  
 
ARMENIA 
 
5. Mr. Gagik HARUTYUNYAN,  
    President of the Constitutional Court of the Republic of Armenia 
6. Mr. Vahé VAHRAMIAN,  
    Adviser of the Constitutional Court of the Republic of Armenia  
 
AZERBAIJAN 
 
7. Mr. Farhad ABDULLAYEV,  
    President of the Constitutional Court of Azerbaijan 
8. Mr. Rauf GULYEV,  
    Chief of International Relations Department of the Constitutional Court 
  
BELGIUM 
 
9. Mr. Jean-Paul MOERMAN,  
    Judge of the Court of Arbitragion of Belgium  
 
BOSNIA AND HERCEGOVINA 
 
10. Mr. Mato TADIC,  
      President of the Constitutional Court of Bosnia and Hercegovina  
 
BULGARIA 
 
11. Mr. Nedelcho BERONOV,  
      President of the Constitutional Court of Bulgaria  



CYPRUS 
 
12. Mr. Christos ARTEMIDES, President of the Supreme Court of Cyprus  
      and President of the Conference of European Constitutional Courts 
 
CROATIA 
 
13. Dr. Jasna OMEJEC,  
      Vice President of the Constitutional Court of Croatia 
 
CZECH REPUBLIC 
 
14. Dr. Vojen GÜTTLER,  
      Judge of the Constitutional Court of Czech Republic   
 
ESTONIA 
 
15. Mr. Ants KULL, Judge of the Supreme Court of Estonia   
 
FRANCE 
 
16. Ms. Simone VEIL, Member of the Constitutional Council of France 
 
GERMANY 
 
17. Prof. Dr. Siegfried BROSS,  
      Judge of the Federal Constitutional Court of Germany 
 
HUNGARY 
 
18. Dr. Attila HARMATHY,  
      Judge of the Constitutional Court of the Hungarian Republic  
 
LITHUANIA 
 
19. Mr. Egidijus KURIS,  
      President of the Constitutional Court of Lithuania  
 
20. Mr. Egidijus JARAŠIÜNAS,  
      Judge of the Constitutional Court of Lithuania  
 
LUXEMBOURG 
 
21. Mr. Marc THILL, President of the Constitutional Court of Luxembourg  
 



MACEDONIA  
 
22. Mrs. Liljana INGILIZOVA - RISTOVA,  
      President of the Constitutional Court of the Republic of Macedonia  
23. Mrs. Mirjana LAZAROVA TRAJKOVSKA,  
      Judge of the Constitutional Court of the Republic of Macedonia 
24. Mr. Igor SPIROVSKI,  
      Judge of the Constitutional Court of the Republic of Macedonia  
25. Mrs. Vera MARKOVA,  
      Judge of the Constitutional Court of the Republic of Macedonia  
26. Dr. Zoran SULEJMANOV,  
      Judge of the Constitutional Court of the Republic of Macedonia  
27. Dr. Bajram POLOZANI,  
      Judge of the Constitutional Court of the Republic of Macedonia  
28. Mr. Mahmut YUSUFI,  
      Judge of the Constitutional Court of the Republic of Macedonia  
29. Dr. Trendafil IVANOVSKI,  
      Judge of the Constitutional Court of the Republic of Macedonia  
30. Dr. Stojmen MIHAJLOVSKI,  
      Secretary General of the Constitutional Court  
31. Simeon PETROVSKI, LL M,  
      State adviser for International Cooperation  
32. Miss Larisa KRUSAROVSKA,  
      Higher Officer for International Cooperation  
33. Mrs. Simona GERASIMOVA - JOVANOVSKA,  
      Higher Officer for International Cooperation  
 
 
POLAND 
 
34. Mr. Jerzy STEPIEN, Judge of the Tribunal Constitucional of Poland  
 
 
ROMANIA 
 
35. Mr. Nicolae COCHINESCU,  
      Judge of the Constitutional Court of Romania 
36. Mr. Gábor KOZSOKAR,  
      Judge of the Constitutional Court of Romania  
 
 
RUSSIAN FEDERATION 
 
37. Prof. Dr. Vladimir GEORGIEVIC STREKOZOV,  
      Vice President of the Constitutional Court of the Russian Federation 



SERBIA AND MONTENEGRO 
 
38. Mrs. Katarina MANOJLOVIC- ANDRIC,  
      Judge of the Federal Constitutional Court of Serbia and MonteNegro 
 
SLOVAK REPUBLIC 
 
39. Dr. Juraj BABJAK,  
      Judge of the Constitutional Court of the Slovak Republic  
 
SLOVENIA 
 
40. Dr. Ciril RIBICIC,  
      Judge of the Constitutional Court of the Republic of Slovenia 
 
TURKEY 
 
41. Prof. Dr. Fazýl SAGLAM, Judge of the Constitutional Court of Turkey  
 
UKRAINE 
 
42. Mr. Mykola SELIVON,  
      President of the Constitutional Court of Ukraine  
 
43. Ms.Olga KRAVCHENKO,  
      Acting Head of International Relations Department  
 
 
EUROPEAN COURT OF HUMAN RIGHTS 
 
44. Mrs. Margarita TSATSA NIKOLOVSKA,  
      Judge of the European Court of Human Rights  
 
 
EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW 
(VENICE COMMISSION) 
 
45. Mr. Gianni BUQUICCHIO,  
      Secretary of the European Commission for democracy through law  
      (Venice Commission) 
 
46. Ms. Caroline MARTIN, Administrator of the Venice Commission   
 
 
 



ON THE SOLEMN OPENING OF THE CONFERENCE ALSO  
ATTENDED THE FOLLOWING GUESTS: 
 
- ThePresident of the Republic of Macedona  
   H.E Mr. Branko CRVENKOVSKI  
- The President of the Government of the Republic of Macedona  
   Mr. Hari KOSTOV 
- The Former President of the Republic of Macedonia 
   Mr. Kiro GLIGOROV 
- The Minister of Foreign Affairs of the Republic of Macedonia 
   Dr. Ilinka MITREVA 
- Member of the State Judicial Council of the Republic of Macedonia   
   Mr. Abdulselam KANZOSKI 
- The President of the Supreme Court of the Republic of Macedonia  
   Dr. Simeon GELEVSKI 
- The Ombudsman of the Republic of Macedonia  
   Mr. Branko NAUMOVSKI 
- The President of the Bar association of the Republic of Macedonia  
   Mr. Nenad JANACIEVIC 
- The Public Prosecutor of the Republic of Macedonia  
   Mr. Aleksandar PRCEVSKI 
- The Attorney General of the Republic of Macedonia  
   Mrs. Zoja LEGA STANOJEVSKA 
- The Vice President of the Macedonian Academy of Sciences and Arts   
   Academician Miomir POLENAKOVIC 
- The Dean of the Faculty of law"Justinijan I"- Skopje  
   Prof. Dr. Dimitar BAJALZIEV 
- The Rector of the University "Kiril i Metodij"  
   Prof. Dr. Aleksandar ANCEVSKI 
- The Rector of the JIE University - Tetovo  
  Prof. Dr. Alajdin ABAZI   
- The President of the Judges Assotiation 
   Mr. Agim MIFTARI 
- The Head of Delegation of the European Commision for the 
   Republic of Macedonia  
   Ambassador H.E Donato CHIARINI 
 



- DPK CONSALTING - Mr. Douglas M. MYERS 
- The Head of Rule of Law Department of OSCE in the RM 
   Mr. Michael LACKNER 
 
 
 
 
 
From the Former Presidents and Judges of the Constitutional  
Court of the Republic of Macedonia, attended: 
 
- Dr. Todor Dzunov 
- Dr. Milan Nedkov 
- Mrs. Olga Lazova 
- Dr. Nikola Krleski 
- Dr. Josif Talevski 
- Mr. Besim Selimi 
- Mr. Bahri Isljami 
- Dr. Filip Lazareski 
- LL M.  Jordan Arsov 
- Dr. Fidanco Stoev  
- Mr. Dimitrie Dimiskovski 
- Mr. Bratoljub Raickovic 
- Mr. Arifi Arifi  
- Mrs. Vera Terzieva Trojacanec  
- Mrs. Branka Ciriviri Antonovska  
- Dr. Vladimir Mitkov 
- Mr. Dimce Kozarov 
- Dr. Gorgi Caca 
- Mr. Bekir Zuta 
- Dr. Trajce Grujoski 
- Mr. Evgeni Dimitrov 
- Dr. Todor Kralev - Former Secretar General 
 

 


	Computer and tehnical processing:
	Printed by: „OBNOVA” - Kocani

	RESULTS AND PERSPECTIVES"
	1. Slovenia’s Varied National Composition
	2. The Asymmetrical Status of National Minorities
	3. Autochthonous National Minorities
	4. The Problems of Italian and Hungarian National Minorities
	5. Controversial Comparisons of the Status of National Minorities
	6. The Status of the Roma in Slovenia
	7. Newly Emerging National Minorities
	8. The German-speaking minority
	9. Minority National Communities and the European Union
	Prof. Didier Maus
	Theses

	Mr. Farhad AbduLlayev
	President of the Constitutional Court

